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Preface and acknowledgements

The courts are at the coalface of New Zealand's changing
demographic makeup, especially in Auckland, so it is logical that
issues and challenges should be encountered there with CALD
(“culturally and linguistically diverse”) parties.

It is important to identify these issues as the 2018 Census
confirms that superdiversity is deepening in this country and
with it, the challenges of providing equal access to justice will
continue to grow. This research has raised more issues and
challenges than | anticipated. This Report gives visibility to them
so we are not surprised and can predict and prepare, taking
these learnings into account.

A significant amount of work needs to be done to ensure New Zealand's increasing superdiversity does
not undermine the ability of our court system to ensure equal access to justice for all, especially for those
who are CALD. The combination of Ministry of Justice data and case and literature reviews together with
interviews with judges, interpreters and lawyers deepened the insights into the true nature of the issues,
the challenges that arise, and solutions to ensure communication in the courts does not break down.

We could not find any in depth report on CALD parties and the impact of culture, language and rule of law
background on the courts, so the Superdiversity Institute had to write it.

| hope the Report will assist the New Zealand court system to become a world leader in successfully
ensuring that CALD parties get equal access to justice.

This Report was only possible due to the helpful assistance | received from Lucinda King. | also appreciate
the peer review support | received from Leo Donnelly of the relevant cases analysed in this Report, and
his comments on the recommendations section.

| want to acknowledge retired Judge June Johnson's helpful comments on the recommendations in this
Report in particular. Acknowledgements must also go to Tony Browne, former New Zealand Ambassador
to PRC, Dr Henry Liu, Interpreter, Former President of the New Zealand Society of Translators and
Interpreters and 13th President of the International Federation of Translators, and to Dr Andrew Zhu,
Director at Trace Research for their helpful comments on a draft of the Report.

| am grateful for assistance from Rosie Judd. | am also grateful for assistance from junior lawyers who
assisted with the case analysis including Rachel Wright. | also want to thank Marina Matthews (CEO of
the Superdiversity Institute) for reviewing a draft of this Report.

As always, | am grateful to Dr John Sinclair, my husband, for encouraging me to undertake this project,
despite it having to be written mainly at nights and during weekends. He told me the Report was important.

| acknowledge the financial support of the Ministry of Justice, without which this Report would not
have been written. Anton Youngman in particular assisted us with data and liaison with the Ministry
on the information needed to complete this Report, and discussed the recommendations with us that
concerned the Ministry to ensure factual correctness.

| am also grateful for the grant from the New Zealand Law Foundation and for Lynda Hagen's support
and assistance. The Borrin Foundation also provided a grant. The NZLS Executive Director Helen
Morgan-Banda, Acting General Manager Law Reform and Sections Gabrielle O'Brien checked our
recommendations to the NZLS to ensure they were factually accurate, and the Director of the Institute
of Judicial Studies, Janine MclIntosh, did a similar fact check on references to the Institute of Judicial
Studies activities.
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Everyone we interviewed wanted to support New Zealand's rule of law and to uphold equal access to
justice. They contributed their time willingly to help us get visibility of issues and challenges so we could
understand them and recommend changes, if needed.

Twelve senior court judges and two retired judges of Chinese ethnicity volunteered to be interviewed for
our research on an anonymous basis. | would like to thank and acknowledge them for their time and for
the valuable insights they shared.

| would also like to acknowledge the following practitioners, interpreters and academics who were
interviewed for our research:

Clive Ansley — Canadian Lawyer and expert on the Chinese legal system

Gurbrinder Aulakh — Barrister and Solicitor

Professor Sarah Biddulph, Director — Asian Law Centre, Melbourne University School of Law
Stella Chan, Partner — Forrest Harrison Lawyers

Albert Deng — Interpreter

Jay Choi, Prosecutor — New Zealand Police

Associate Professor Andrew Godwin — Associate Director of the Asian Law Centre at Melbourne
University School of Law

Samantha Hiew, Solicitor — Crotfield Law

Frances Joychild QC - Barrister

Michael Kan, Partner — Michael Kan Law

Dr Zhixiong (Leo) Liao — Senior Lecturer & Director of International Relations (Law)

Dr Henry Liu - Interpreter, Former President of NZSTI and Interpreters and 13th President of the
International Federation of Translators

Arthur Loo, Partner — Loo & Koo

Alice Nie, Director — Alice Lawyers Ltd

Ashley Oh, Prosecutor — New Zealand Police
Professor Charles Qin — Managing Director and Chief Interpreter, Chin Communications (Australia)
Royal Reed, Principal — Prestige Lawyers

Belinda Sellars QC — Barrister, Freyberg Chambers
Dr Olga Suvorova - Interpreter, NZSTI

Steve Symon, Partner — Meredith Connell

Fei Fei Teh, Director — Millennium Lawyers

Luisa Wong, Lawyer — Chen Palmer Partners
David Young - Barrister

Daniel Zhang, Lawyer — Amicus Law
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| would also like to acknowledge those lawyers and interpreters who were interviewed on an anonymous
basis for their time and contribution.

| take full responsibility for any errors or omissions in this Report. Please contact me on Mai.Chen@
ChenPalmer.com if you find any, so | can correct them.

Mai Chen

Chair, Superdiversity Institute for Law, Policy and Business

November 2019

Forewords

Hon Chris Finlayson QC
Attorney-General of New Zealand from 2008 to 2017

In 2007, in my first term in Parliament, | met a young New
Zealander of Chinese origin who offered to take me on a tour of
Chinese Auckland. We met one Saturday morning and he and |
visited many businesses in and around Queen Street and other
parts of Central Auckland. It was a fascinating morning and |
learned so much about an aspect of New Zealand with which
| was unfamiliar even if the street names and some of the
buildings were known by me. Twelve years on from my hikoi
through Chinese Auckland, things have changed. The Asian
population of our largest city continues to grow and make an
ever greater contribution to our country and its economy.

We must adapt to changing times. New Zealand is an increasingly multicultural society. The recent
Census may have been criticised for its obvious shortcomings but, in one respect at least, it was accurate
in telling the story of the changes in the demographic make up of this land since 2013, the year of the
previous Census.

So what does this all mean? As the author of this excellent study shows, business as usual in the law will not
do. Major, indeed radical change is needed to ensure that all participants in the Justice system understand
how the system operates and how each person has an important role to play. It isn't simply a system which
operates for the benefit of judges and the legal profession. It is obviously also there for the individuals, many
of whom may not understand fully what is happening and there may also be language barriers. Our system
must adapt to meet these challenges. For example, the interpreter will need to play a vital role and we need
to ensure there are adequate numbers of well trained interpreters who can assist where necessary.

As | read this excellent work, one question remained unanswered. What are the law schools doing to
prepare the next generation of lawyers for practice in this new world? Every law school teaches a subject
called Law in Society but is enough attention paid to the legal consequences of demographic change?
When Evidence is taught, are students told about the challenges of representing non English speaking
New Zealanders? Continuing legal education courses need to be offered to teach older practitioners
about the consequences of diversity. That is the responsibility of the NZLS.

Congratulations to the author of this seminal study. This is not a work to be read and shelved but read
and implemented throughout the justice system. There is no going back. Major demographic change will
not be reversed so we must all adapt to the new world. Not some time in the future but now.
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Hon Professor Margaret Wilson
Attorney-General of New Zealand from 1999 to 2005

| consider that this report makes a timely contribution to the
issue of access to justice for all individuals. Overall this report is
challenging, but it identifies real issues facing individuals in the
Chinese community who engage with both the criminal and civil
law. The value of this report is that it identifies structural issues that
need to be addressed to ensure there is equitable access to justice
for members of the Chinese community. For example, the role of
interpreters and the need for cultural understanding by all members
of the legal community, including judges, lawyers and court officials.
The review of the cases identified there was an awareness of the
relevance of cultural issues, particularly when sentencing, but it also
revealed it is uneven and maybe inconsistent.

Increased resourcing will be required to implement some recommendations, such as those relating to
interpreters and cultural awareness training. However, any such costs for the Ministry of Justice and the
courts should be assessed against the costs of appeals and miscarriage of justice in some cases. It also
seems to be sensible to provide greater understanding and awareness amongst the Chinese community
of the requirements of the legal system, in particular the need for documentary evidence of commercial
transactions.

| am aware there may be some sensitivity to the report and its recommendations but given the reality of
the increasing diversity of New Zealand’'s community and the potential for misunderstandings to lead to
a sense of alienation and mistrust, it is timely that there is recognition of the need to address the issues
raised in this report.

© Superdiversity Institute for Law, Policy and Business =« « + « « « « « « « « < « « .« .« . 0



INTRODUCTION

......................
......................
......................
......................
......................
......................
......................
......................
......................
......................
......................

......................
......................
......................
......................
......................
......................
......................



<< CONTENTS

Applying a Superdiversity Framework to the courts

This Report researches whether there are any issues and challenges in administering justice in
cases involving culturally and linguistically diverse (CALD) litigants and witnesses in New Zealand
courts.” The ultimate goal of the research is to identify any issues and challenges and to determine
if any changes are needed to ensure courts are better equipped to administer justice, including
through improved interpreter services, data collection and analysis.

The focus is on CALD parties because Census and Migration statistics show that New Zealand is
becoming increasingly superdiverse.? In the 2018 Census, 27.4 per cent of people are not born in
New Zealand (up from 25.2 per cent in Census 2013); 15.1 per cent of New Zealand’s population
identified as Asian (up from 11.8 per cent) in Census 2013), 7.4 per cent identified as Pacific (a
small increase from 7.4 per cent in Census 2013) and 70.2 per cent identified as New Zealand
European (a decrease from 74 per cent in Census 2013).° Auckland, in particular, is now more
superdiverse than cities such as London and New York.* The growing numbers of CALD people
living in New Zealand have, anecdotally, posed challenges for the court system. It is important
that we systematically research what those issues and challenges are to assist our courts to
deliver one of the most fundamental principles of New Zealand's rule of law — that all parties are
equal before the law and that equal access to justice should be available to everyone.®

Increasing superdiversity in New Zealand means that the court system has to be adequately
equipped to ensure that those of culturally and linguistically diverse backgrounds are not denied
equal access to justice because of cultural and linguistic differences. Our research has shown
that clear and accurate communication is a potential barrier to achieving access to justice where
parties are from different cultural and language backgrounds.

Previously, the court system has had to consider how to ensure equal access to justice for Maori
and Pacific peoples, for example, through the introduction of Nga Koti Rangatahi (Rangatahi
Courts) and Pasifika Courts in Youth Justice.® With Te Reo Maori being the second most spoken
language in New Zealand and Samoan the third, this was important.”

This Report is a case study of Chinese parties as research shows that Chinese are one of the
groups facing the greatest barriers when they appear before the New Zealand courts. Recent net
migration statistics show that Chinese are the biggest migrant group arriving into New Zealand
(after returning New Zealand citizens).? In the 2018 Census, the People’'s Republic of China (PRC)

Note to readers: the citations in this Report, where possible, follow the format set out in Coppard and others New Zealand Law Style Guide (3rd
ed, Thompson Reuters, Wellington, 2018). However, for the reader’s convenience, cross references for subsequent citations of cases are not
used; instead, case references are given in full.

1

An example of a “Superdiverse Framework” can be found in the Superdiversity Stocktake at [244]-[255]. See also Pooja Sawrikar and llan
Katz "How useful is the term ‘Culturally and Linguistically Diverse’ (CALD) in Australian research, practice, and policy discourse?” (paper pre-
sented to the 11th Australian Social Policy Conference, An Inclusive Society? Practicalities and Possibilities, University of New South Wales,
July 2009).
The Superdiversity Stocktake defines superdiversity as being “the substantial increase in the diversity of ethnic, minority and immigrant
groups in a city or country, ‘especially arising from shifts in global mobility”. Superdiverse cities have been defined as those where migrants
comprise more than 25 per cent of the resident population, or where more than 100 nationalities are represented: Mai Chen Superdiversity
Stocktake (Superdiversity Centre, Auckland, 2015) at 52.
Statistics New Zealand “New Zealand's population reflects growing diversity” (23 September 2019) <stats.govt.nz>.
Lincoln Tan "Auckland more diverse than London and New York” The New Zealand Herald (online ed, Auckland, 17 January 2016). In this
article Mr Tan quotes a 2015 World Migration Report from the International Organisation for Migration, which looked at how international
migrants and migration were shaping cities.
Associate Professor Andrew Godwin (Associate Director of the Asian Law Centre, Melbourne University School of Law) has noted that:
... we cannot compromise our system of equality before the law. However, we need to ensure that a lack of cultural awareness on
the part of our judiciary does not compromise equality for those litigants who are not part of the dominant culture, as otherwise they
may be at a disadvantage in the courtroom...
See Blake Connell “Workshop aims to bring Asian cultural awareness into the courtroom” (19 April 2019) The University of Melbourne
<law.unimelb.edu.au>.
In the District Court, the introduction of Alcohol and Drug Treatment Courts has also helped to ensure equal access to justice for those
convicted of certain drug and alcohol related offences.
Statistics New Zealand 2018 Census totals by topic - national highlights” (23 September 2019) <stats.govt.nz>.
For instance, in the year ended January 2019, 14,700 migrants arrived from PRC, with the next biggest group being India, with 12,600 migrants:
Statistics New Zealand “Net migration remains around 50,000” (9 August 2019) <www.stats.govt.nz>.
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was the third most common birthplace for those usually resident in New Zealand, after New
Zealand and England.® This is also highlighted by recent statistics that show that in the 2018-
2019 financial year, 47 per cent of international students in New Zealand were from PRC.™

The Report has focussed on Chinese parties mainly from East Asian cultures from PRC, Hong
Kong, Macau, Taiwan, Malaysia, and Korea who speak Mandarin and Cantonese. These parties
face language barriers, but also cultural barriers when they appear before the courts in New
Zealand. In particular, migrants from PRC face cultural barriers due to the different rule of law
system and legal culture in PRC when compared to New Zealand.!” Chinese parties who come
to New Zealand from Commonwealth countries that speak English as an official language and
follow a similar (although not the same) rule of law system, like Singapore and India, tend to face
fewer challenges.

Associate Professor Andrew Godwin, Associate Director of the Asian Law Centre at Melbourne
University School of Law, has noted that an awareness of the legal and cultural background
of Chinese litigants is important to determine the impact that this background has on their
perspectives and perceptions concerning our legal system.'? When thinking about Chinese ‘culture’
it is important to be aware that culture is not the same as nationality or language, and it moves
and shifts depending on time and context.™ Culture should be distinguished from other factors
such as an individual's socio-economic background and education.™ Godwin says that culture is
relevant in the courtroom in assessing evidence and the credibility of witnesses, in determining
legal relations and intention and substantive elements, and also to procedure/decision — where a
court decides on points of procedure and the form an order will take.’

This research is therefore timely, and while this Report is a case study of the experience of Chinese,
many of the findings and recommendations will be equally applicable to all CALD parties in New
Zealand and will help better equip our courts to provide equal access to justice for everyone.
In particular, the issues and challenges we have identified regarding interpreters and language
would apply equally to a study that focussed on Samoan or Amharic or any other language used
by a significant number of people in New Zealand.

The research has been conducted primarily through interviews with judges, practitioners and
interpreters, along with an analysis of relevant cases. Generalisations are used in the Report to
summarise the issues and challenges that have arisen from those interviews. This is only as a
starting point for conceptualising the issues and challenges faced by the courts in ensuring equal
access to justice for CALD parties.'®

10
"

12
13
14
15
16

2.9 per cent of the usually resident population were born in PRC, an increase of 0.7 per cent from the 2013 Census: Statistics New Zealand,
aboven7.
John Gerritson “NZ Universities’ dependence on Chinese students laid bare” Radio New Zealand (online ed, 26 August 2019).
It is also important to note that in Australia, there appear to be higher number of cases with cultural matters involving Chinese litigants than
other ethnic groups. In 2017, Associate Professor Andrew Godwin collated statistics that from a survey of cases in the senior courts over the
past 10 years and the frequency with which culture was raised in the cases. Cases involving Chinese parties were the highest, almost twice as
many as the next biggest group, Indigenous Australians: Andrew Godwin “Chinese Perspectives on the Law” (presentation at Judges' Meeting
- Federal Court of Australia, 25 August 2017).
Godwin, above n 11.
Godwin, above n 11.
Godwin, above n 11.
Godwin, above n 11.
In her cross-cultural research, Mannes (while acknowledging the many negative effects of and limitations of stereotyping) has described
stereotypes as a way of understanding and organising our environment and as a “useful tool in understanding different cultures.” Mannes
states that:
... for stereotyping to be effective, individuals must be aware they are describing a group rather than an individual, use descriptors
rather than evaluations ... accurately describe the norms and values of the person involved, and should be modified based on further
observations and experiences with the person and situation.
See M Mannes “Communicating Across Cultures in a New Zealand Workplace: an investigation of attitudes, policies and practices at Excell,
Auckland” (Masters of Management thesis, Massey University, Palmerston North, 2006) at 39.
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10

The research comprised three main components:
(a) Stakeholder perspectives;
(b) Case search and analysis; and

(c) Literature and data review.

Stakeholder perspectives

11

12

13

14

15

16

17

Judges

Interviews were conducted with 12 judges of the senior Courts (High Court, Court of Appeal and
Supreme Court) to understand any issues and challenges they have experienced in ensuring
the fair administration of justice given the increasing number of Chinese parties in the courts.
Interviews were also conducted with two retired District Court judges of Chinese ethnicity as they
are the only Chinese judges New Zealand has ever had.

All of the judges interviewed volunteered their time to participate in the research. The interviews
were conducted on an anonymous basis, and this section therefore does not refer to any individual
interviews with judges.

Lawyers

The Institute interviewed 20 New Zealand-based lawyers working with Chinese clients, to
understand their unique experiences in courts. The interviews included two Crown Prosecutors,
two Police Prosecutors, two Queen's Counsel, one criminal defence barrister, and 14 other lawyers
ranging from those recently admitted to lawyers with 30 years’ or more experience.

Of those interviewed, two lawyers were born in Korea, one was born in Malaysia, one was born in
India and four were New Zealand Europeans. The remainder were born in PRC.

The lawyers selected for interviews were those most likely to give this study the broadest range
of experience in terms of years of experience and experience advising Chinese clients, whether
or not the lawyer was born in New Zealand. We also selected interviewees to ensure that we
interviewed practitioners from a broad range of practice areas and those acting for the defence as
well as the prosecution. The selection was undertaken from a pool comprising members of New
Zealand Asian Leaders (NZAL) Lawyers' and those responding to an advertisement in LawTalk
who volunteered to be interviewed.

Many of those interviewed raised themes that corroborated or confirmed issues raised by the
interviews with judges and interpreters, and identified in the literature review.

Interpreters
The research on interpreters’ perspectives comprised four main elements:

a) Areview of the New Zealand framework for when a party is entitled to an interpreter, and a
comparison with other similar jurisdictions;

b)  Areview of the New Zealand guidelines for court interpreters;
c) Areview of available literature on interpreting; and

d) Interviews with six New Zealand interpreters, and one interpreter who is the most experienced
Mandarin speaking interpreter in Australia who also provides interpretation services in
Mandarin in New Zealand.

17

NZAL Lawyers is a branch of New Zealand Asian Leaders formed in 2019. See <www.nzasianleaders.com/program-initiatives/nzal-lawyers>.
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19

We also analysed and incorporated research from other academics and experts in the Chinese
rule of law which is included in this Report.

Academics and experts

The Institute interviewed four experts on Chinese culture, the Chinese rule of law and Chinese law.
Their views and comments are reflected throughout the Report. The experts were:

a) Professor Sarah Biddulph, Assistant Deputy Vice Chancellor - International (China),
Melbourne Law School, University of Melbourne;

b) Associate Professor Andrew Godwin, Director of Studies, Banking and Finance Law, Director
of Transitional Law and Associate Director of the Asian Law Centre;

c) DrLeo Liao, Senior Lecturer & Director of International Relations (Law), University of Waikato;
and

d) Clive Ansley.’®

Review of cases in New Zealand courts

20

The Institute has reviewed approximately 2,000 reported cases from New Zealand courts, mostly
from the High Court, Court of Appeal and Supreme Court, where issues and challenges have
arisen due to the parties or witnesses being Chinese. The specific methodology for this part of the
research is found in the introduction to the Case Review section.

Literature and data review

21

22

23

The literature review focused on legal scholarship from New Zealand and comparable superdiverse
common law jurisdictions such as Australia, Canada, the United Kingdom and the United States of
America. Supplementary material regarding Chinese legal and regulatory culture, from sociology,
psychology or anthropology journals, was also analysed. This provided a global context for
determining what is unique to New Zealand and what is universal.

There is little publicly available research about Chinese litigants and lawyers in New Zealand,
although there has been some research from overseas, from jurisdictions such as Australia and
Hong Kong. The literature review focused on more recent literature where possible. Literature was
obtained from the following sources:

a) Alistof articles obtained from the Ministry of Justice Library from searches on the topics of
‘access to justice for non-English speakers” and on interpreters worldwide;

) Publicly available Bench Books from comparable jurisdictions;

) Legal journals available through LexisNexis;

d) Reviewing the publication lists of academics and experts in Chinese legal culture; and
)

Google Scholar and a Google search for publicly available articles from academic journals
and Law Reviews.

The Institute has also analysed data sourced from the Ministry of Justice as well as publicly
available data, such as Census data, migration statistics and data from the New Zealand Law

Clive Ansley is a Canadian Lawyer who holds undergraduate and graduate degrees in Chinese Studies, as well as an LLB and an LLM. He
is a former Professor of Chinese History, Civilisation and Law, and has taught at two Chinese universities. Mr Ansley has practiced law in
both Canada and China. In Kim v Minister of Justice [2019] NZCA 209, Mr Ansley was an expert witness for Mr Kim. The Court of Appeal
accepted his expert testimony, as explained further below in our analysis of the case at under the heading New Zealand Court of Appeal in
Kim v Minister of Justice, and at Appendix 3.

See the heading Methodology in the Case Review section.
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24

Society to inform and support the findings of our literature and case analyses. The statistical data
collected by the Institute focused on the following:

a) The ethnicity of litigants, witnesses and interpreters in courts;

O

) Language data, regarding dialects spoken by litigants, witnesses and interpreters;

O

) Corrections data, regarding numbers of Chinese in prison; and
d) Statistical trends and projections of this data.

The findings from the literature and data review are infused throughout this Report.
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In this section, we set out the key findings from the literature review and data analysis, interviews
and case review conducted for this Report.

Literature review and data analysis

26

27
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29
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Census and Migration data indicate that the numbers of Chinese, particularly from the PRC,
are growing in New Zealand, with the trends in data corroborating what judges are anecdotally
experiencing at the coal face. The percentage of New Zealanders who identified with at least one
Asian ethnicity grew from 11.8 per cent in 2013 to 15.1 per cent in 2018. The percentage of the
usually resident population born in PRC increased from 2.2 per cent to 2.9 per cent between 2013
and 2018, with PRC being the third most common place of birth after New Zealand and England.?°
Lastly, the number of those who identified as not speaking English, Maori or New Zealand Sign
Language increased from 76,515 to 105,462 between 2013 and 2018.2" Projections based on
Census data indicate that by 2038, 22 per cent of New Zealand's population will identify as Asian.
This research and Report is therefore timely in light of these demographic changes.

Research shows that immigrants who arrive in New Zealand as adults are much less likely to
acquire full English language skills. Census data from 2006 onwards shows that the number of
people in New Zealand not able to speak English is increasing, and that the number of Chinese not
able to speak English is also increasing.??

Growing numbers of Chinese immigrants are living in “ethnoburbs” in Auckland, particularly in
North Shore suburbs, Auckland Central and Manukau.?® By 2038, Asian peoples are projected to
comprise 35 per cent of Auckland’s population.?*

Chinese rule of law is very different to that in New Zealand. This will be explained in greater detail
below, with particular reference to the Court of Appeal’s findings in Kim v Minister of Justice.?®

The Chinese concepts of guanxi and mianzi are highly important. They are entrenched cultural
concepts that have the potential to impact on the behaviour of Chinese parties in a number of
ways, and create barriers for their lawyers and the courts to ensure equal access to justice.

Guanxi refers to Chinese relationships and connections, and it can result in Chinese parties
completing business transactions without written agreements. Another important manifestation
of guanxi that was raised in interviews with practitioners was the expectation of favouritism.?® Dr
Andrew Zhu, Director of TraceResearch has also referred to guanxi as a medium for reciprocal
exchanges to take place.?”

Mianzi is the concept of “face” and “saving face” and can result in Chinese parties being less
willing to settle a dispute than a New Zealand European litigant in similar circumstances. It can
also impact adversely on Chinese criminal accused, as it can cause them to be less likely to plead
guilty or show remorse because they wish to save face. Dr Andrew Zhu says that mianzi is also a
credit system for one's trustworthiness and reliability, or a “social currency”, and that losing a case
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Statistics New Zealand, above n 3.

Statistics New Zealand, above n 3 at table 15; and 2013 Census regional summary tables — parts 1 and 2" (3 December 2013) at table 24.
In the 2018 Census, 105,462 people indicated that they did not speak English, Maori or New Zealand sign-language. In the 2013 Census,
87,534 people (or 2.2 per cent of the general population) indicated they are not able to have a conversation about every day things in English
(anincrease of 5,595 people from the 2006 Census). 64 per cent of these people identified with at least one Asian ethnicity, and 59 per cent
spoke a Chinese language instead of English. 65 per cent of these people lived in the Auckland region. A majority of non-English speakers
are adults who were born overseas (86.1 per cent): Statistics New Zealand, above n 3, at table 15; and Statistics New Zealand “2013 Census
QuickStats about culture and identity” (15 April 2014) <archive.stats.govt.nz>. Note that at the time of publication this breakdown of figures
was not yet available for the 2018 Census.

Jingjing Xue, Wardlow Friesen and David O'Sullivan “Diversity in Chinese Auckland: Hypothesising Multiple Ethnoburbs” (2012) 18(5) Population,
Space and Place 579.

Auckland City Council “Auckland’s Asian Population” <www.aucklandcouncil.govt.nz>.

Kim v Minister of Justice [2019] NZCA 209.

Interview with Anonymous, Lawyer (Lucinda King, Auckland, 30 July 2019).

Email from Dr Andrew Zhu (Director, Trace Research Limited) to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report,
14 October 2019.
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would therefore cause loss of face, value and social credibility, and that winning a case would
improve face and help an individual gain further social approval 28

Chinese parties are less likely to use written contracts or agreements in their business or familial
transactions. If contracts are used, then they will often be brief and may not have had any legal
input.?° Thus, Chinese parties may not have turned their mind to complex and ambiguous matters,
and worst case scenarios, before the deal is completed. This is a generalisation, and it depends
on a number of factors, including whether the person has received a tertiary education in New
Zealand or another Commonwealth country. Research on local Chinese business by Professor
James Sun from the University of Auckland Business School and Dr Andrew Zhu, titled “New
Zealand Chinese Life and Work Survey 2017-18" shows that those who have received a tertiary
education in New Zealand or another Commonwealth country are more likely to behave in a
similar way to other local business owners, than those who have not received a tertiary education
in a commonwealth country.°

Differences between the Chinese and Western views of a “dispute” can be traced back to the
differences in the derivation of the word in Chinese and English.®" In English, “dispute” is derived
from Latin dis- (“separate” or “apart”) and putare (“to consider”).%? The Chinese word that is most
commonly used as the translation of “dispute” is jiufen, with the characters of this word referring
to “tangled” or “twisted.” Associate Professor Godwin has noted that “the underlying concept that
these words suggest is a breakdown of social harmony” and that even private disputes mean a
disruption of natural order and harmony.®

Some international jurisdictions have conducted research into CALD parties in the courts.® The
Australian Judicial Council on Cultural Diversity has written on Cultural Diversity within the Judicial
Context: Existing Court Resources.® This Report surveyed existing court resources available to all
Australian federal and state courts and tribunals, and these findings are referred to throughout our
Recommendations section. However, there have been no overarching studies on the experiences
of Chinese parties in courts.

In Australia, the Judicial Council on Cultural Diversity is an advisory body that assists the Australian
courts, judicial officers and administrators to positively respond to Australia’s diverse needs,
including issues that arise in Aboriginal and Torres Straight Islander communities. The Council is
an initiative of former Chief Justice of Australia, Robert French, with membership primarily from
the judiciary and select representation from legal and community bodies.®

England, Scotland, Australia and the United States of America have developed “Equal Treatment
Benchbooks” to assist judges to address the issues which arise when presiding in cases involving
CALD parties. The Institute of Judicial Studies (IJS) is currently developing a equity/diversity
handbook for New Zealand judges, and intends to have this completed by August 2020.

Some thought has been given by courts and academics around the world to the need to apply a
different reasonable standard for cases involving minorities. However, we have not been able to
find any research on adapting or evolving the “reasonable person” test in superdiverse countries
(like New Zealand), where indigenous peoples and ethnic minorities form a significant portion
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Email from Dr Andrew Zhu (Director, Trace Research Limited) to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report,
14 October 2019.

Interview with Anonymous, Lawyer (Lucinda King, Auckland, 30 July 2019). A practitioner interviewed for our research commented that
some Chinese are less likely to honour the terms of written contracts than their New Zealand European counterparts.

Email from Dr Andrew Zhu (Director, Trace Research Limited) to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report,
14 October 2019. Publication of this research is forthcoming.

Andrew Godwin "Alternative dispute resolution: mediation or conciliation” (2011) 10 China Business Law Journal 73 at 75.

At 75.

At 75.

In particular there is an Australian report on CALD parties in the Family Court, referred to in the Lawyers’ Perspectives section.

Cultural Diversity within the Judicial Context (Judicial Council on Cultural Diversity, 15 February 2016).

Judicial Council on Cultural Diversity “Learn About the Council” <jccd.org.au>.
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of the population. There has understandably been more thinking done on how to accommodate
indigenous people’s rights and legal concepts.®

Stakeholder perspectives
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Judges’ perspectives

Interviews with judges, in Auckland in particular, highlighted that the growing Chinese population
in New Zealand means judges are dealing with greater numbers of Chinese parties in the court
system.

The main problem identified by judges as impacting on the ability of CALD parties to receive
equal access to justice relates to communication. It is the lawyer’s role to communicate their
client’s case to the judge or jury, and the aim of our research and this Report is to ensure that this
communication is effective, efficient and does not break down. Lawyers need to be doing more
and better for their CALD clients.

Chinese litigants and defendants are more likely to struggle with the English language, and
are reliant on interpreters that can be of variable quality. This, alongside the use of translated
contemporaneous documentary evidence, exacerbates communication problems between the
parties and the judge/jury.

While there is no data currently being collected to confirm the exact numbers, Chinese litigants
and defendants sometimes choose to represent themselves.

Some judges have observed challenges arising from self-representation by Chinese litigants. The
challenges faced by Chinese litigants-in-person appear to be more acute than for New Zealand
European litigants-in-person, due to the different rule of law culture they come from or their limited
English proficiency.®®

Chinese parties often deal with each other on the basis of trusting relationships, resulting in no or
inadequate contemporaneous documentary evidence that could assist the courts in civil disputes.
Often the documentation created has had little or no legal advice or input, and as a result, it
may be difficult to interpret the meaning of those documents.® Where there is contemporaneous
documentary evidence, it often has to be translated from Chinese (either traditional full form or
simplified Chinese characters) into English, which may distort the meaning and clarity of the
document, especially when concepts from one legal culture do not translate well into the other.

This increases the importance of the court’s reliance on viva voce oral evidence, including in
determining credibility. Some of the judges interviewed had presided over cases where an
interpreter was not present, but where the parties “plainly” required one.

However, the use of interpreters may also result in the meaning and clarity of oral evidence being
distorted.

Akey finding from interviews with judges was the real need for an enhanced pre-trial process, described
in detail below in the Recommendations section. The introduction of this administrative change would
ameliorate many of the issues and challenges identified by judges, although greater proactivity by
lawyers of CALD parties is also needed to ensure effective communication with judges/juries.

37
38

39

See the discussion below under Recommendation 7.

See for example Jia v Auckland Council [2018] NZHC 1133, a case discussed in the Case Review section that demonstrates the challenges
faced by Chinese litigants-in-person. An Australian review into A Strategic Framework for Access to Justice in the Federal Civil Justice System
found that “people from CALD backgrounds face additional barriers when representing themselves in court due to linguistic and cultural
barriers”, and that a “greater focus in legal assistance services on advice, information and education will allow [self-represented litigants]
to be better informed of court processes, and the steps they need to take in representing themselves”: A Strategic Framework for Access to
Justice in the Federal Civil Justice System (Access to Justice Taskforce, September 2009) at 154.

See for example the cases under the heading Lack of Contemporaneous Documentary Evidence in the Case Review section.
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Some judges interviewed raised concerns about the variable quality of interpretation provided
by interpreters in New Zealand courtrooms. Some interpreters do not possess sufficient English
language capability to interpret to the standard necessary. Further, use of interpreters means that
a trial can take twice as long, and this factor is not being adequately taken into account when trials
are scheduled. This results in cases being carried over, and counsel feeling pressured to truncate
evidence. As a senior prosecutor interviewed for our research noted, jurors in such cases may
express frustration by imposing harsher penalties. Some lawyers representing Chinese clients
also expressed concern that their clients may be discriminated against by judges and juries due
to their lack of English proficiency and the need for interpreters.

The adversarial system in New Zealand courts may exacerbate the challenges in ensuring equal
access to justice for Chinese parties. Courts in PRC adopt an inquisitorial approach, and thus
Chinese parties may expect the New Zealand court to function in a similar way. It is for the
parties to adduce the relevant evidence in a case. However, judges retain a residual role, and may
need to be more willing to admit evidence in cases with Chinese parties, due to the paucity of
contemporaneous documentary evidence that is a common feature in disputes between Chinese
parties (as well as the different types of documentary evidence that can arise when it is available,
such as WeChat messages) and where viva voce evidence has been adduced through interpreters.

Judges have experienced challenges with Chinese witnesses who travel to New Zealand from
PRC for the purpose of giving evidence, due to a lack of understanding by the witnesses as to the
role and function of a witness in New Zealand.

Our case analysis suggests that information about a Chinese litigant or witness’s background;
for example, which country they were born in, and how long they have been in New Zealand (or
other English speaking common law countries), may be very relevant to the matter the judge is
presiding over, including to determine the English language capability of the parties.*

A key finding from interviews is that judges require cultural assistance, but that there are few
mechanisms to enable them to access this. Prior to 2018, judges had been ordering publicly
funded cultural reports under section 27 of the Sentencing Act 2002. However, we are informed
by the Ministry of Justice that there is no provision under section 27 of the Act to allow a judge
to order a written cultural report. Furthermore, there is no appropriation providing public money
to pay for the reports. The Ministry consulted with the Chief High Court Judge and Chief District
Court Judge, who issued similar guidance to all District and High Court judges.

Reports can still be commissioned by the defendant and heard by the court, but the commissioning
of the report is at the defendant’'s own expense, unless they are eligible for legal aid funding for
such a report. Section 27(5) of the Sentencing Act 2002 allows a court to suggest it would be of
assistance for the court to hear persons called by the offender on cultural aspects. Section 26
also empowers a court to direct probation to prepare a report, which under section 26(a), can
include cultural background. However, the interviews indicated that allowing judges to access
cultural assistance through section 27 reports would assist sentencing decisions. In addition,
judges thought it would assist if they could access cultural assistance in civil disputes when
they consider it necessary for the proper administration of justice. Re-introduction of funding for
section 27 reports will not be a “fix-all,” however, it is a useful mechanism to allow judges more
ready access to cultural assistance.

A number of suggestions for improvement were made by the Ministry of Justice’s research report
in 2000 related to the predecessor of section 27 of the Sentencing Act 2002, including further
educational programmes in cultural competencies for professional groups including lawyers,
judges and Community Probation staff, and increasing the numbers of judges and lawyers from

40

This was borne out of our interviews with judges, but is also evident from the cases, as a number of the judgments only refer to a party as
“Chinese” without stating which country the defendant was born in, and how long they have resided in New Zealand.
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different cultural backgrounds.*' The different professional organisations and departments have
worked together to improve both the cultural competencies within their professions and the
cultural diversity of their workforces.

Judges interviewed were concerned that Chinese jurors are more likely to request to be excused
from serving due to their English language capability or because they do not sufficiently understand
the process and their role (although judges noted that Chinese jurors generally respond dutifully to
their summons and show up to court).

Further, jurors are selected from the electoral roll, and as an ethnic group, Asians have a lower
enrolment rate compared with those of non-Asian ethnicity, which means there are fewer Asians
being called for jury service as well.” This may result in defendants not being tried by a jury of their
peers.

Judges commented that they found it difficult to know how much English language capability a
potential juror had when deciding whether to excuse a potential juror, but needed to err on the side
of caution to prevent the need for a retrial if a juror really does not understand what is going on.
On several occasions Chinese jurors who have been sworn in on Auckland High Court juries have
had to be discharged because they spoke insufficient English to understand they should not have
been sworn in. One such example is referred to at paragraph [400] of this Report.

The growing number of Chinese parties in courts is largely an Auckland phenomenon, which
correlates with the larger Chinese population in Auckland as compared to the rest of the country.
However, courts in other parts of the country also deal with CALD parties, for example the victims
of the Christchurch Mosque Shooting in the High Court at Christchurch.

Study of Chinese Jurors in Hong Kong

Of relevance to findings about CALD jurors that have arisen from our research is a study completed
in 2016 by Assistant Professor Dr Eva Ng from the University of Hong Kong into English Trials
Heard by Chinese Jurors in the Hong Kong Court Room.*? In Hong Kong, trials are conducted in
English; however, 90 per cent of the Hong Kong community primarily speak Cantonese.*

Dr Ng notes:*

Those serving in juries nowadays are mostly Cantonese-speaking with a bilingual knowledge of English.
What faces these jurors then is not just the legal language, but the English language per se, which most of
them speak only as a second or more frequently a foreign language. In other words, the comprehension
problem for jurors in the Hong Kong courtroom is more than just the standard intra-lingual legal-lay
communication problem, rather it is an inter-lingual communication gap between English speaking legal
professionals and jurors who are both lay participants and non-native English speakers in the courtroom.

The Hong Kong system is based on a requirement that only those with at least an educational
attainment of Form 7 or its equivalent are included in the jury pool, which equates to about 10
per cent of the population.* Dr Ng notes, however, that this standard may be too low, and that
many potential jurors cite “poor English” to be excused from service.*” Dr Ng writes that the court
considers this to be a mere excuse, and that some judges try to talk prospective jurors into serving,
by, for example, advising them (falsely) that the trial will be bilingual, based on a misunderstanding

41
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Speaking about cultural background at sentencing: Section 16 of the Criminal Justice Act 1985 (Ministry of Justice, Research Paper,
November 2000).

Malcolm McKinnon and Gary Hawke Citizenship and government (Our Futures: Te Pae Tawhiti — Citizenship and government sub report,
February 2015) at 3. The 2014 post-election survey conducted by the Electoral Commission showed that only 84 per cent of those of Asian
ethnicity were enrolled to vote compared with 97 per cent of those of non-Asian ethnicity.

Eva Ng "Do they understand? English trials heard by Chinese Jurors in the Hong Kong Courtroom” (2016) 3(2) Language and the Law 172.
At 174.

At 174-175.

At 176.

At 176.
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of the obligatory presence of an interpreter in almost all trials conducted with English.“® Dr Ng
notes that while the majority of trials conducted in Hong Kong will have an interpreter present, the
interpreter is there for the benefit of the defendant and witnesses, and the jury will not be able to
hear the interpreting.*°

The article cited a 1992 study into jurors’ comprehension, which found that many of the jurors who
had expressed problems related to their understanding of the proceedings ultimately convicted
the accused.®

Another point from the study was that jurors may struggle when judges or lawyers talk quickly.®’
Dr Ng states that questions from jurors are not encouraged in open court, but also that jurors may
“feel their face threatened for having to raise a comprehension problem in court.”®2

The report makes a number of recommendations. Firstly, it recommends making Hong Kong
courtrooms fully bilingual, with team interpreting and the use of simultaneous interpretation
equipment so that juries also get the benefit of interpreting.®® Secondly, it recommends allowing
the interpreter time for preparation, as providing jurors with access to interpretation services will
not give them full access to understand the proceedings unless the interpretation is of sufficient
quality.®* Thirdly, counsel and judges should use more accessible language, and that they should
articulate slowly and distinctly for the assistance of the interpreter and any listeners for whom
English is not a first language.®®

Lawyers’ perspectives

Akey finding is that the issues and challenges faced when representing Asian clients is more acute
when acting for clients from PRC, because English is not commonly spoken (unlike countries
such as Singapore and India), and because they do not come from a Commonwealth country.
Even when advising Chinese clients from PRC in Mandarin or Cantonese, lawyers still struggle to
explain key concepts to their clients, such as the independence of the New Zealand judiciary and
the Torrens system of land transfer. In particular, unspoken norms and assumptions in how the
courts operate may be hard for an immigrant to understand if they are not born in New Zealand,
and particularly if they come from a country with a very different rule of law culture.

This key finding is however based on the assumption that the person from PRC understands the
legal system from their country of birth. Many people, regardless of their place of birth or ethnicity,
will have a limited understanding as to how their country’s legal system works.

Another challenge faced by lawyers representing Chinese clients is the difficulty in understanding
and then explaining in court why their Chinese client has acted in a way that may feel foreign to
a New Zealand European judge or lawyer, but not to a person of Chinese ethnicity. For example,
it is not unusual for Chinese to complete a major business transaction without a legally drafted
contract, or without a contract at all, and without legal advice.

A key finding was that both Chinese and New Zealand European lawyers need upskilling to be
able to better understand the motivations of their Chinese clients, and to be able to fairly represent
their client in civil disputes (in particular, understanding that Chinese clients may be more resistant
to mediation as a form of dispute resolution compared to other clients). New Zealand European
lawyers need more “China capability” and some Chinese lawyers not born in New Zealand need a
greater understanding of how the New Zealand rule of law differs from that in their country of birth.
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At 176.
At 187.
At178.
At 183.
At 183-184.
At 187.
At 188.
At 188.
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There are risks for lawyers representing Chinese clients if the lawyer does not speak Mandarin or
Cantonese. Some of the cases analysed in this Report related to judicial proceedings brought by
Chinese clients against their own legal counsel for not having properly explained what was going
on in the proceedings, to the client’s prejudice, or not having understood the client's instructions
properly and making the wrong plea in criminal cases.

Some Chinese lawyers alleged discrimination (for example, unfair criticism, patronising behaviour,
derogatory remarks about themselves and their clients, and stereotyping) from other New Zealand
European practitioners and from judges, due to their ethnicity. Some Chinese lawyers said that
Chinese clients sometimes preferred a New Zealand European lawyer to avoid any prejudice from
the judge or jury.

Some Chinese lawyers who had arrived in New Zealand as adults noted that at times they found it
difficult to be understood due to their accent, and that they experienced ongoing challenges with
their written and spoken English capability.

There are emerging issues related to the growing number of small boutique Chinese law firms
that are only servicing Chinese clients, and also the growing number of Chinese lawyers going
into sole practice with limited experience in the law. This is partly driven by not being able to
secure employment at law firms, and firms not being comfortable for Chinese lawyers to provide
legal advice in Mandarin — which New Zealand European lawyers cannot supervise. There is a
sense that young Chinese lawyers are being isolated by working in Chinese law practices with only
Chinese clients and other Chinese lawyers.

Chinese lawyers also appear less likely to work in criminal law as they (or their families) prefer that
they work in commercial law, which is perceived to be more lucrative and of higher status. Chinese
lawyers also tend not to go to court because those who arrive in New Zealand after 16 years’ of
age are likely to have lower English language competency, affecting their ability to verbally argue
cases in court. Criminal law will always require court advocacy, whereas other fields such as
commercial law will involve more negotiation rather than advocacy in court.

Interviewees noted that Chinese accused of criminal offences may be more inclined to seek
representation from a Chinese lawyer that they already know and who speaks Mandarin (for
example, the lawyer used by their family for standard transactional matters), but who may not
possess the requisite skills to defend them in a criminal trial in the High Court. Or, Chinese accused
may seek representation from a New Zealand European lawyer (as they think the judge will not
discriminate against them if they do so0), but those lawyers may not be able to accurately take
instructions from their client due to language issues and may also lack sufficient understanding of
the impact of the client’s culture which may have contributed to the offending and any subsequent
actions or omissions of the client.

Regulatory agencies and Police are struggling to deal with the evidence of Chinese parties
in criminal proceedings, as it will often be contained in large volumes of “chat” messages (in
particular, WeChat (the message app of choice for many Chinese), WhatsApp or similar services)
that require translating. Getting the meaning of short, colloquial messages correct is a particular
challenge. The translation of these large volumes of messages and other evidence is expensive
for a prosecuting agency, and this cost is a consideration that will be weighed when deciding
whether to pursue a prosecution. However, this is not just an issue for Chinese parties. The courts
are increasingly required to deal with large volumes of text message evidence, particularly in drug
trials, regardless of the ethnicity of the defendant.

There are barriers that impede equal access to justice for Chinese accused, particularly when they
may have misunderstandings about the law related to pleading and demonstrating remorse for
sentencing purposes. A further key finding was a concern that Chinese accused are being interviewed
by Police and other investigators without an interpreter present when they did in fact require one.
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The interviews with lawyers revealed that there can be misunderstandings with Chinese clients
about legal fees, due to the different way legal fees are charged in PRC (usually a success fee).
Chinese clients may not understand the concept of charging by time spent, with one lawyer we
interviewed commenting that their Chinese clients are more likely to call and chat on the phone,
without understanding that this time would be billed.’® Some lawyers had the impression that
these differences and misunderstandings meant that Chinese clients were more likely to raise a
complaint about fees than other clients.

In addition, it usually takes longer to advise CALD clients, due to English issues and lack of
understanding of the law in New Zealand, and hence servicing CALD clients may be more costly.

Another key finding is that lawyers, particularly those who speak Mandarin or the language of their
client, are concerned about the standard of interpreters in court. Lawyers who spoke the language
being interpreted commented that they found it difficult or awkward raising their concerns with
the judge when a statement was not being interpreted correctly, although one experienced
practitioner said that they felt more comfortable today doing so than they did as a young lawyer.
New Zealand European lawyers expressed concern about inaccurate interpreting where a lengthy
exchange took place between interpreter and witness, but the resulting statement that followed
was very short. This concern was also raised by judges.

Lastly, thereis a concern that “part interpreting” (where the majority of the trial is conducted without
an interpreter, but the interpreter’s services are utilised only where it is considered necessary) is
not working.%” Chinese parties may not understand what is happening during the trial, but do not
want to say they need an interpreter’s services as they perceive it would slow down the trial and
annoy the judge.

Interpreters

Data from the Ministry of Justice shows that there is a growing need for interpreters in New
Zealand tribunals and courts. In 2015, 4,123 cases required an interpreter, and by 2018 that
figure had grown to 9,826 (of which 2,806 required a Chinese interpreter). From the data available
in the six months to June 2019, 5015 cases required an interpreter (of which 1515 required a
Chinese interpreter). In each year since 2015, requests for Chinese interpreters have significantly
outnumbered requests for other languages, such as Samoan.*

However, there is currently limited data on the use of interpreters in New Zealand courts. The
Ministry of Justice advised on the current collection of data on interpreters that:*°

Unfortunately, interpreter services provided to the court do not have the language associated to them in
our case management system. The language(s) a particular service provider is able to translate is linked
to their profile, but not the actual service provided on a given case. An internal system change has been
requested to allow for this, however it will take time to implement and build up a reliable dataset.

The research revealed that there is no uniform system for accreditation or certification of
interpreters in New Zealand. Many interpreters commented that the changing demographics of
New Zealand and the growing demand for interpreters meant that government investment in the
interpreting occupation is necessary to inject quality and increase the numbers of people qualifying
and working as interpreters. Otherwise, anecdotal evidence from interviews with interpreters
suggest that New Zealand is losing interpreters to Australia, where interpreters are better paid,
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Interview with Anonymous, Lawyer (Lucinda King, Auckland, 30 July 2019).

Interview with David Johnstone, Partner, Meredith Connell (Mai Chen, Auckland, 24 July 2019).

“Language interpreted per hearing, May 2015 — June 2019" (Statistics provided by Minister of Justice to Superdiversity Institute, 11 October
2019).

Email from Anton Youngman (Manager Analytics & Insights at the Ministry of Justice) to Mai Chen (Managing Partner, Chen Palmer) regarding
Ethnicity information from the Ministry of Justice (4 February 2019).
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and migrants who wish to work as translators in Australia who meet certain requirements can
gain points toward particular visas.®

Interviews with judges, lawyers and interpreters demonstrated the importance of properly
matching interpreters with witnesses. For example, while an interpreter from Singapore will speak
Mandarin, they are unlikely to be able to pick up on the nuances and accent of a witness from rural
PRC, and this will affect the quality of the interpretation. There is a need to implement a system
to properly match interpreters in both the civil and criminal jurisdictions with witnesses to ensure
quality interpretation to the standard required by the court.

Regarding the arrangement of interpreters, in the criminal jurisdiction, judges do not practically
have a role in ensuring that an interpreter is adequately matched with the defendant. Appointing
interpreters in the criminal jurisdiction is generally done by the Central Processing Unit at the
Ministry of Justice. The Ministry of Justice has advised that there are no set terms and conditions
the Ministry applies when seeking face to face interpreting services, and that the Central Processing
Unit operates a master list of individual interpreters and interpreting agencies. The Ministry of
Justice has advised that before interpreters are added to this master list they are required to
undertake an assessment or interview as to their suitability for providing face to face interpreting
services in courts and tribunals, and that this includes a criminal history check.5' In most cases,
the court simply adopts the decision of the Unit because there is no time to do anything else, and
the costs are borne by the state.

In civil proceedings, the appointment of interpreters is left to the parties. The party calling a witness
will generally be responsible for paying the interpreter. This can compromise the neutrality of
interpreters. This approach is not uniformly applied and in some cases the court has arranged
interpreters. It is unclear whether in such cases the parties have paid for the interpreters, however,
if the court arranged interpreters are paid for by the parties this may still compromise the neutrality
of the interpreter.

There is no mandatory formal qualification required to practise as an interpreter in New Zealand.
In criminal cases, as interpreters are court-appointed, the quality tends to be of a better standard
than in civil cases where interpreters are appointed by the parties. This arrangement by the
parties themselves may result in parties choosing the cheapest interpreter available, who may
not possess the requisite skills and experience to interpret well in court. Interpreters interviewed
expressed the view that the quality of civil case interpreting was lower than that in criminal cases.

Interviews with interpreters and foreign studies considered as part of the literature and data review
indicate that the role and status of a court interpreter is not sufficiently defined. Some witnesses
feel that the interpreter should be an advocate for them, and some interpreters feel that lawyers
expect them to be a cultural broker (to interpret not just language but the witnesses’ culture).

Interpreters also feel their profession is not well regarded or remunerated well enough in New
Zealand, and want the Ministry of Justice to do more to raise the status of the profession and
encourage higher standards, including CPD requirements. The pay rates for interpreters in criminal
cases (and interpreters for the Crown in civil cases) set by the Witness and Interpreters Fees
Regulations 1974 have not been reviewed since 1996, which is symptomatic of the low status of
the interpreting profession in New Zealand.

Another finding is that the skills, training and qualifications required to accurately translate written
documents are different to those required to provide face to face oral translation, and interpreters
and translators are not interchangeable.®? This is not always well understood.
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National Accreditation Agency for Translators and Interpreters “Migration Assessments” (1 March 2018) <www.naati.com.au>.

Email from Anton Youngman (Manager Analytics & Insights at the Ministry of Justice) to Mai Chen (Managing Partner, Chen Palmer)
commenting on draft report (10 October 2019).

Email from Dr Henry Liu (Interpreter, former National President of NZSTI and 13" President of the International Federation of Translators)
to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report, 15 October 2019.
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The interpreters interviewed also said that they are not given adequate time to prepare for court
interpreting positions. They are not paid for their preparation time and also experience difficulty
getting access to court documents (both criminal and civil jurisdictions) for the purpose of
preparation. There is a sense that courts view interpreting as a simple mechanical exercise, and
do not understand the importance of adequate preparation to ensure accurate interpretation
through an adequate understanding of the context.

Some interpreters felt that the court environment is not conducive to quality interpreting. There
is currently no uniform place for interpreters to sit. Research by Professors Hale and Napier has
found evidence that the way a hearing is conducted by the judge and/or judicial officers can have
an effect on the performance of the court interpreter, in terms of providing quality interpretation.5®
For example, interpreters who participated in this research said that it was helpful if the judge gave
them a proper introduction prior to the trial commencing, and reminded counsel and witnesses to
speak in shorter sentences due to the presence of an interpreter.®

The interviews with interpreters (and the Case Review) found that Mandarin and Cantonese
interpreters were often the subject of complaints made against them by unsuccessful litigants.

At present, the Ministry of Justice has an in-house complaints procedure for interpreters where
parties consider there has been a breach of the Guidelines for interpreters or an interpreter’s general
duties. Under this procedure, a local manager at the Ministry of Justice considers the complaint,
and prepares findings or recommendations. From these findings and recommendations,
a decision is made by the Ministry as to whether it should reject the complaint, or accept the
complaint and remove the interpreter or the agency from its list of interpreters. The Ministry can
also issue a written warning that future complaints may result in the interpreter being removed
from the list. But if an interpreter is not on the Ministry of Justice list — e.g. an interpreter that has
been arranged by the parties in a civil dispute — there are no available sanctions for the Ministry to
enforce the complaint.®®

However, some interpreters felt that an independent complaint service provider would better
manage and resolve complaints.

Lastly, the research demonstrated that there are a number of unique challenges faced by Chinese
interpreters in achieving accurate interpretation of Chinese parties due to cultural factors. These
include “saving face” behaviours by witnesses, indirectness, politeness and the use of "high
context” by Chinese parties when explaining matters (meaning they provide additional background
information that Westerners would not necessarily include).

Case Review
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The Case Review confirmed a number of the key findings referred to above, and especially the
“perfect storm” of no/little contemporaneous documentary evidence and parties who do not
speak English, but who nevertheless decide to represent themselves. However, there were also
some additional findings.

The relevant cases reveal patterns indicating that Chinese litigants do experience unique issues
arising from their ethnicity, culture, or language which can make it more challenging for the court
system to ensure they get equal access to justice when compared to New Zealand Europeans.
These include Chinese cultural values that are potentially incompatible with common law
adversarial court systems, due to the cultural perspectives about how one conducts oneself in
disputes with others, for example, and the expectations shaped by the inquisitorial court system
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Sandra Hale and Jemina Napier “We're Just Kind of there: Working Conditions and Perceptions of Appreciation and Status in Court Interpreting”
(2016) 28(3) Target International Journal of Translation Studies 351 at 12.

At12.

Ministry of Justice “Complain about an interpreter” (18 April 2017) <www.justice.govt.nz>.
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that operates in PRC where the judge is an investigator gathering evidence and not an adjudicator
making a determination on the evidence presented, as in the New Zealand Court system.

Of all the cases reviewed, we identified ten times as many cases of relevance from the High Court
at Auckland than in the other High Court registries combined.

The case review indicated that the cultural background and language limitations of many Chinese
parties who come before the New Zealand courts affects:

The way they present evidence;
The way they respond to questioning of their actions and motivations;

The way they verbally or physically express themselves or visibly show (or fail to show)
emotions such as remorse, empathy or contrition;

Their sense of what is the right thing to do when they perceive that a particular outcome
could reflect adversely on their personal honour or that of their family ("mianzi”);

Their confidence in representing themselves without the assistance of legal counsel and
their sense that this is not a disadvantage;

The ability of New Zealand European lawyers to understand their clients’ instructions and
motivations for their actions;

Their expectation of how judges will determine the “truth” — an inquisitorial process where
the truth is distilled from an active judge-led examination and evaluation of competing
perspectives of what happened and why, or an adversarial process where the judge
determines which of two competing versions of the truth he or she finds more credible;

Their expectation that judges will take account of who they are, and their status and wealth
in determining credibility and the “truth.” To that extent, they assume that judges are not truly
independent; and

Their acceptance that they have been treated fairly and that the court did give them a fair
opportunity to be heard.

Language

A major challenge of the New Zealand English-speaking court system for Chinese litigants is an
English-speaking judge who cannot speak the Chinese language deciding a dispute between two
Chinese-speaking parties who are not proficient in English. These issues are compounded when
the parties speak different languages that require interpretation.%¢

The cases also demonstrate challenges where key documentary evidence requires translation
from Chinese languages into English. There are currently no standard or guidelines as to who can
supply translation for the courts. Translators and interpreters may therefore have variable training
and qualifications. Furthermore, there is no standard process as to funding translation of non-
English documentary evidence. One judge commented that in such cases the court should make
allowances for the fact that “the full flavour of the Chinese version of the evidence may not have
been captured in the English translation."®’

There are also challenges that arise where a prosecutor seeks leave to apply to admit transcripts
of telephone discussions that occurred in a Chinese language as evidence, as those assessing
the evidence are unable to determine whether the terms have been translated correctly, whether
statements have been attributed to the correct person and whether technigues have been used to
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See R v Lot HC Auckland CRI-2008-004-18323, 17 September 2010 at [15] and [49].
Ming Shan Holdings Ltd v Ma HC Auckland CIV-2000-404-1597, 31 July 2008 at [33].
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mask the true meaning of the discussion, for example, by the use of code words for drugs.®® The
court has also had to consider the admissibility of affidavits provided in English where the person
swearing or affirming the affidavit did not speak or write English.6®

Some cases show low English proficiency contributing to court action being taken against the
Chinese party in criminal and civil proceedings.” Under the heading Police Interviews in the Case
Review section” there cases where language issues have affected Chinese accused in their
dealings with Police. In another case, language English capability was raised as a ground of appeal.
A woman who had been convicted alongside her husband had her conviction quashed by the
Court of Appeal, on the grounds that there was not sufficient evidence that she had “knowledge”
of her husband'’s tax offending, with the Court of Appeal stating that the trial judge appeared to
have overlooked Ms Liu's lack of English language capability.”

Some cases also demonstrate challenges where there is a language barrier between a litigant and
their counsel, and in some cases this was raised as a ground of appeal.”

The case of Abdula v R is the leading case that establishes where an inadequate standard of
interpretation will breach a defendant’s rights under the New Zealand Bill of Rights Act 1990 in
criminal proceedings.”* The case review includes a number of cases where defendants of Asian
ethnicity had unsuccessfully argued inadequate interpretation as a ground of appeal.”® In one case,
an interpreter was charged with contempt of court for discussing her view that the defendant was
guilty with counsel and two jurors.”

Some cases demonstrate the challenges that arise from CALD litigants who have a low level of
English language capacity representing themselves in court.”

Chinese culture, way of doing business and rule of law

There are cases with Chinese parties on both sides of the matter who give widely divergent
testimonies of what happened, resulting in judges finding that neither is telling the truth, and having
to piece together what did in fact happen without the assistance of much (if any) documentary
evidence. These cases support the perception that lawyers and judges had, as corroborated by
our literature review, that people of Chinese ethnicity are more likely to conduct business by a
“handshake’, on the basis of a trusting relationship than to complete transactions with written
agreements.

In Kim v Minister of Justice the rule of law culture in the PRC was directly in issue, and the Court
of Appeal made a number of findings about the PRC rule of law.”®

Although it is not a defence in New Zealand that illegal conduct is acceptable in the defendant’s
culture, cultural considerations have sometimes been taken into account as mitigating factors in
sentencing. There are cases where reports have been provided under section 27 of the Sentencing
Act 2002 and civil parties have called expert evidence on culture to help the judge.

68
69

70

71
72
73

74
75
76
77
78

See R v Leigh HC Auckland CRI 2006-019-008458, 27 August 2008.

See Du Ling Trustee Limited as Trustee of the Du Ling Family Trust v C An and All in One Asset Management Limited [2017] NZHC 1938. In
this case, Ms Du resubmitted a translated affidavit that had been translated by a “freelance interpreter and translator” which was accepted
by the court.

See those cases discussed under the heading Low English language capability of parties resulting in cases against them in the Case Review
section.

See those cases discussed under the heading Police Interviews in the Case Review section.

Wang v R [2016] NZCA 56 at [67].

See for example Department of Internal Affairs v Xiao [2018] NZHC 2599, discussed below in the Case Review section under the heading
Credibility issues.

Abdula v R [2011]NZSC 130, [2012] 1 NZLR 534.

Those cases are discussed under the heading Interpreters, in the Case Review section.

R v L[2019] NZHC 308.

See those cases discussed under the heading Issues with self-represented litigants, in the Case Review section.

Kim v Minister of Justice [2019] NZCA 209.
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In R v Xu, Ms Xu, the wife of the “mastermind” of a large scale mortgage fraud scheme, successfully
argued that cultural factors meant that her culpability was lower than her co-defendants and that
she should therefore receive a lower sentence. Katz J gave “significant weight” to a section 27
cultural report provided by Ms Xu, that noted that Chinese cultural norms meant that Ms Xu was
subservient to her husband, and that it would have been “extremely difficult” for Ms Xu not to
follow her husband’s instructions, even if she knew that his activities were illegal.”

“Face” (mianzi) was relevant in one case as it had resulted in the parties being unwilling to reach
a settlement agreement, even though the quantum in dispute was low.2° Lastly, in some cases
mianzi, or other cultural factors mean that defendants were less willing to plead guilty or show
remorse for their offending.®’

In sentencing decisions, some High Court judges have taken account of the greater hardship for
those not born in New Zealand of being in prison far away from family back home, even though the
Court of Appeal in 2007 held that the fact an offender is a foreign national, who does not reside in
New Zealand and is not a native speaker, will not normally justify a greater than normal discount.®?
This consideration is particularly taken into account in sentencing those with no support networks
in New Zealand and low English language capability.

In sentencing foreign nationals, particularly for drug related offences, judges appear more likely
than not to impose a minimum non-parole period, taking account of the fact that the accused
will likely be deported to their home country at the end of their sentence. However, there are no
statistics to support this perception. In the Recommendations section below, we recommend that
the Ministry of Justice collect additional data on the imposition of minimum non-parole periods,
to better allow it to assess the cultural factor in the decision to impose these. The majority of
these drug-related cases relate to pseudoephedrine, which is legal and easily accessible in some
Asian countries.

When assessing flight risk in bail applications involving immigrants, some judges take into account
the extent of the applicant’s connections with their originating country. The court has held that
judges should be careful when considering bail applications for foreign nationals, and not label
them “with the unfair and unreasoned ‘perception’ of being a flight risk,” and that the particular
facts of the risk of the defendant absconding should be considered.®®

Steps taken by judges to ensure equal access to justice for CALD parties

The cases show that some judges make considerable efforts to ensure that Chinese parties
receive equal access to justice, taking more active approaches to ensuring relevant evidence
is admitted, and not just choosing to accept the easier-to-comprehend submissions presented
by a New Zealand European Queen's Counsel against a self-represented Chinese party needing
interpreter assistance.®

Some cases show judges taking extra steps to ensure that the defendant understood what was
happening. For example in R v Chen, Williams J paused throughout the judgment to explain the
meaning of legal terms to the defendant.®® Woodhouse J took similar steps in R v Xu Lei, and
made sure to explain the process of sentencing in a clear manner.®
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R v Xu[2018] NZHC 1971 at [44].

See for example Zhou v Lou [2018] NZHC 1887.

See for example Xie v R [2019] NZCA 218.

R v Ogaz CA180/06, 6 March 2007.

R v Lee HC Auckland CRI-2009-004-1792, 30 March 2010 at [1].

See for example Mao v Green Land Investment Limited [2018] NZHC 1348, discussed in the Case Review section under the heading Lack of
contemporaneous documentation.

R v Chen HC Auckland CRI-2005-4-2191, 11 October 2005.

R v Xu Lei HC Auckland CRI-2009-004-13740, 7 December 2009.
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In Kim v Police, Moore J, when deciding the self-represented defendant's appeal against the
decision of the District Court, commented that the trial judge had “extended to [the defendant]
a remarkable degree of tolerance and latitude” in order to ensure the defendant was able to fully
explore the issues and present his defence as fast at he could.®”

Former Attorney-General Professor Margaret Wilson has commented that the Case Review
section of this Report identified that there was an awareness of the relevance of cultural issues,
particularly when sentencing, but this awareness is uneven and maybe inconsistent. Interviews
with judges and lawyers indicate that there are, however, additional steps being taken by counsel
and judges to ensure equal access to justice for CALD parties that are not necessarily recorded in
the judgments.®
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Kim v Police [2015] NZHC 2543 at [23].
See, for example, Belinda Sellars QC's discussion of R v Singh [2019] NZHC 148, in the Lawyers’ Perspectives section.
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The report makes 36 recommendations, set out in detail below.

Judges

Recommendation 1: Comprehensive pre-trial process

120 Werecommend the introduction of an enhanced pre-trial and case management process in cases
with CALD parties, where interpreters are required, with the same judge and registrar throughout,
where possible.

121 Lawyers also need to ensure that they effectively utilise the case-management process to
properly draw any issues and challenges that may arise from their client’s cultural background to
the court's attention as early as possible, such as the need for an interpreter.

122 While this would be an administrative change only, our understanding is that most cases in the
High Court at Auckland are not case managed by the same judges at present.®® Judges also go
on leave or may get sick and be unable to sit. However, we recommend that this administrative
change should be implemented to the greatest extent possible. Specifically, we recommend:

a) A process to determine as early in the process as possible, if parties to a proceeding require
interpreters, to ensure that interpreters are appointed as early as possible. Lawyers need to
advise as early as possible if their client needs an interpreter;*

b) The improvement of pre-trial processes for the appointment of interpreters, to allow judges
to satisfy themselves that interpreters are a suitable ‘match’ for the witness and have the
necessary English language capability to interpret in court before they approve the interpreter.
Currently, judges tell us that the process gives them no time to be able to do so;

c) That a detailed pre-trial meeting take place with the parties, the judge presiding, and an
interpreter present, to clearly establish the roles and responsibilities of the parties and the
interpreter. This pre-trial meeting will provide CALD litigants with early additional assistance
to understand the New Zealand court system and process in their own language, via the
interpreter who will be present. This pre-trial meeting could cover off the role of giving evidence
as a witness, the role of the judge and jury (if relevant) and other fundamental aspects of
New Zealand law not present in PRC, such as perjury and contempt of court. A registrar
should be assigned to the case and the same registrar should attend these meetings, as well
as any other pre-trial meetings, and the hearing, if possible;

d) The presiding judge utilising this pre-trial meeting to ask questions about a Chinese party's
background — such as which country they were born in, and how long they have lived in New
Zealand, if this information has not already been adduced by counsel for the CALD party. This
is because a person who has recently arrived from PRC will have a very different perspective
and view of the rule of law and English proficiency than a person from a Singaporean family
who arrived in New Zealand as a child. Having this information at the beginning of a trial
would assist judges to better assess the cultural factors that may influence the behaviour
and actions of the parties before them and their true English comprehension abilities,
before judges are presented with substantive evidence in trial. It will also provide necessary
information for judges to be able to approve interpreters as a suitable match for CALD parties;

89 Similar changes were introduced in a successful pilot by former District Court Chief Judge (and current Justice of the High Court) Jan-Marie
Doogue of specialised sexual violence courts. This includes an intensive case management process by judges, and judges receiving case
files significantly before they would in other cases. The changes in Auckland and Whangarei were made permanent in August of this year:
Gill Bonnet “Sexual violence courts to be permanent after pilot's success” Radio New Zealand (online ed, 14 August 2019).

90 In the Federal Court of Australia, there is an operational protocol called the “Diversity Protocol” which offers a one page step by step process

for CALD parties including checking if an interpreter is required and ensuring interpreters are booked for every event where an interpreter is
required: Judicial Council on Cultural Diversity, above n 35, at 19.
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e) The same judge being present in all pre-trial meetings, any interlocutory hearings and Case
Review Conferences, will better enable the judge to gain a working knowledge of the case
and the particular needs of the CALD parties to ensure there is adequate evidence to make
findings and to decide the case;

f)  Similarly,the sameinterpreteris present at all pre-trial meetings and Case Review Conferences
so that they gain a working knowledge of the case and have time to read through the relevant
documents before the substantive hearing.”" It will also help the judge and parties build trust
and confidence in the interpreter; and

g) Before the substantive trial is set down, the judge, interpreter and counsel for the parties
discuss how much time may be required to hear the matter. A greater working knowledge
of the case will allow for more accurate scheduling taking into account the time required for
interpreting, and will result in fewer cases having to be part heard, or hearings running over
time, due to insufficient time being scheduled.

Counsel retain the primary responsibly for questioning witnesses. Judges should only intervene
to the extent necessary to have a clear understanding of the background and experience of a
litigant and key witnesses to understand any issues or challenges that may arise as a result of
this.

Placing emphasis and resource at the beginning stages of a trial will reduce inefficiencies (and
thus create cost savings) as well as providing for better access to justice for the parties, as
relevant issues and concerns could be worked through before the matter reaches a substantive
hearing.

In the event that this enhanced pre-trial process is not implemented, we recommend that the trial
judge should have a discussion with counsel, either before the trial begins or on the first day of the
hearing, about the level of English language capability of the CALD party or parties and the main
witnesses, the level of expertise and experience of the interpreters, and how any interpretation is
to be carried out.

The case analysis also highlights techniques and mechanisms that judges (and practitioners)
may wish to consider to help ensure equal access to justice for CALD parties. For instance, in the
Singh case, Powell J, in conjunction with Belinda Sellars QC, put in place a number of mechanisms
to assist the Fijian-Indian defendant in the proceedings. These included the use of a junior counsel
who spoke Hindi to converse with the defendant, allowing the defendant to review a transcript of
the Crown'’s opening and closing statements prior to the defence presenting their statements and
allowing counsel the opportunity to converse with the defendant at the close of questioning a
witness, to determine whether there were any additional matters that needed to be raised.??

Recommendation 2: Greater willingness to admit evidence

It is the judge’s role to ensure that all relevant evidence is adduced in a trial. The unique set of
circumstances — lack of contemporaneous documentary evidence, reliance on viva voce evidence,
often through an interpreter, and approaches by parties to doing business which differ from New
Zealand European approaches judges may be used to — mean that judges may need to be more
willing to admit relevant evidence when it is presented in less traditional formats, and to decide the
particular issues being raised by the parties. Judges may require training on how best to do this in
presiding over cases with CALD litigants and also on less typical evidence that may be presented
or be relevant.
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The Ministry of Justice has advised that at present, in criminal cases, the CPU always aims to provide the same interpreter consistently
across all hearings related to a specific case for the sake of continuity and case knowledge.
See the discussion of R v Singh [2019] NZHC 148, in the Lawyers’ Perspectives section.
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Johnson J:*®

The fact that key witnesses gave evidence through an interpreter limits the ability of a tribunal of fact to
assess demeanour as an aid to fact finding. Further, great care must be exercised in making demeanour
findings where witnesses are from a different cultural and ethnic background to that with which the Judge
is familiar... It is necessary to weigh impression as to demeanour carefully against the probabilities and to
examine whether the disputed evidence is consistent with the incontrovertible facts, facts that are not in
dispute and any other relevant evidence in the case...

We understand that benchbook guidance is provided to New Zealand judges, cautioning them not
to put too much weight on demeanour.®

Recommendation 3: Cultural guidance

At present, there are two main ways in which a court can access assistance in cultural capability.
Firstly, through the use of independent experts under Schedule 4 of the High Court Rules; and
secondly, by way of cultural guidance under section 27 of the Sentencing Act 2002.% Both of these
are at the cost of the defendant. Use of an independent expert witness can cause complications
when the parties question the impartiality of the expert. For instance, one judge recalled a case
where the use of an expert witness was disputed by the plaintiff for conflict of interest as the
witness was from the same town in PRC as the defendant.®®

We recommend that systems be introduced to allow judges to access independent cultural
guidance in both criminal and civil cases.

Criminal cases
Section 27 of the Sentencing Act 2002 provides:

Offender may request court hear person on personal, family, whanau, community and cultural
background of offender

(1) If an offender appears before a court for sentencing, the offender may request the
court to hear any person or persons called by the offender to speak on —

a) the personal, family, whanau, community and cultural background of the
offender:

b) the way in which that background may have related to the commission of the
offence....

(2) ..The court must hear a person or persons called by the offender under this section
on any of the matters specified in subsection (1) unless the court is satisfied there is
some special reason that makes this unnecessary or inappropriate....

(3) .. If an offender does not make a request under this section, the court may suggest to
the offender that it may be of assistance to the court to hear a person or persons
called by the offender on any of the matters specified in subsection (7).

(5) If an offender does not make a request under this section, the court may suggest to
the offender that it may be of assistance to the court to hear a person or persons
called by the offender on any of the matters specified in subsection (1).
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Jinhong Design and Constructions Pty Ltd v Xu [2010] NSWSC 523 at [10], cited in Godwin, above n 11.

Our understanding is that there are currently four benchbooks for senior court judges in New Zealand: the Senior Courts Benchbook, a
Criminal Jury Trials Benchbook, a Sexual Violence Trials Benchbook and a Family Violence Benchbook.

See for example R v Xu [2018] NZHC 1971 at [44]. At the sentencing hearing, Ms Xu, one of three defendants provided a cultural report from
Dr Leo Liao, which set out the cultural factors that led to Ms Xu's offending, including that the wife's role is subservient to the husband.
Justice Katz ultimately sentenced Ms Xu to a low sentence. Justice Katz said at [52] that she had given “significant weight” to the fact that
Ms Xu was subservient to her husband and largely acting on his direction.

This was an anecdote raised during an interview with a judge and therefore we do not have a citation for the case.
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Section 27 was added to the Sentencing Act when it was enacted in 2002. However, it was also
found in a previous form in section 16 of the Criminal Justice Act 1995. Section 16 was originally
intended to encourage the use of community-based sentences.?” However, it was in fact used for
amuch broader range of purposes, including “a broad interpretation” of “cultural” factors, including
religion, involvement in the community and family life.%

The Ministry of Justice conducted a wide-ranging study in 2000 regarding the use and impact of
section 16. This study found that section 16 was underutilised at that time, with only 14 per cent
of survey respondents perceiving that section 16 was being used as frequently as it could be.*®

This study suggested enhanced cultural competencies for lawyers, judges and Community
Probation service staff to improve the implementation of section 16. The report states:'®

Section 16 implies and encourages the participation of peoples of a range of different cultures in the
sentencing process. It is important, therefore, that the professional groups that work within the system
are adequately prepared to respond respectfully and sensitively. The survey findings strongly supported
further educational programmes in this area for lawyers, judges and Community Probation Service staff.
Increasing the number of judges and lawyers from different cultural backgrounds was also seen as a way
of enhancing cultural competency within the system.

The study also suggested that resourcing for section 16 be increased and that “cultural
responsiveness and flexibility in court processes be improved.”’°" Lastly, the study recommended
that the awareness of section 16 be raised by displaying information about it in court waiting
areas and distributing a pamphlet about the section more widely.'%?

Despite its successor, section 27, referring to the court *hearing” a person, this section has largely
been interpreted to refer to written reports, often prepared by cultural experts that cost anywhere
from $S800 to $3,000.7% This cost can be a real barrier to defendants utilising section 27.

Lawyers and defendants need to understand that section 27 does not require an expensive report,
and can simply be viva voce evidence of a relative or other person that can speak to cultural
factors that may have been relevant to the offending. For example, an elder in the community
that could talk to the concept of “face” and how it results in a defendant being less likely to show
remorse even though they may feel it. One judge interviewed commented that section 27 needs
to be “thought of in a much more flexible way."

Further, if judges believe that they require cultural assistance in sentencing decisions, then the
Ministry of Justice needs to reconsider funding of the reports. Until 2018, judges had been ordering
cultural reports under section 27. However, in June 2018, the Ministry of Justice informed judges
that they did not have the power to order the cultural reports under the Sentencing Act 2002.
This decision essentially halted public funding of section 27 reports.’ The fact that judges were
ordering these reports demonstrates that they found these reports relevant and helpful.

Section 27(5) of the Sentencing Act allows a court to suggest it would be of assistance for the
court to hear persons called by the offender on cultural aspects, and section 26 empowers a court
to direct probation to prepare a report, which, under section 26(a) can include cultural background.
However, these are more circuitous routes to enable judges to access cultural assistance.

Ministry of Justice, above n 41, at xii.

Ministry of Justice, above n 41.

At xi.

At xiii.

Ministry of Justice, above n 41.

Ministry of Justice, above n 41.

Anneke Smith “Funding cultural reports a matter of ‘natural humanity’ — lawyer” Radio New Zealand (online ed, 8 July 2019).

Anneke Smith “Judges ordered cultural reports ‘in error” Radio New Zealand (online ed, 6 May 2019). The Chief Judge of the High Court,

Geoffrey Venning is quoted in this article as tell the Ministry of Justice that:
.. [nis] understanding is that judges may have resorted to directing cultural reports under section 27 as some felt they were not receiving
sufficient assistance about cultural information and related information from the standard pre-sentencing reports under section 26.
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The Law Society reported in 2018 that despite positive feedback being received from judges
where section 27 reports were used, the section is underutilised.'® This positive feedback is
also demonstrated by reference to section 27 reports in sentencing notes. In a recent decision
sentencing a Samoan man for murder, Moore J, when discussing a delay in the sentencing hearing
due to the preparation of a section 27 report, observed:'%

| had no option but to grant the application because it is essential for me to know everything I should know
about the man | am sentencing today, particularly given the inevitability he will receive a very long term of
imprisonment.

The report was well worth waiting for. It has given me a much deeper insight into your background and
some of the cultural factors behind the dreadful events which unfolded in 13 January this year.

This case demonstrates the value that judges place on the cultural guidance they have received
through section 27. Another case is R v Alexander, where the Court, on hearing a cultural report
regarding a Maori man convicted of murder, took into account the offender’s culture in determining
sentencing, and while not allowing a discrete discount for his deprivation, held that allowing the
offender to have a connection with his iwi and children would be beneficial to him “and thus
society”. Justice Davidson stated:'””

the Cultural Report under s 27 of the Act is seldom obtained. In fact it is the first time | have come across
it in over three years, and many judges have never come across it, and there is some, not debate, at least
analysis of quite how it fits in, and | am going to say to you now that | found it very enlightening and helpful
to me.

Further, information on the Courts of New Zealand website on how judges make sentencing
decisions contains no reference to section 27.7%

The judges that we interviewed expressed the view that there is a need to build cultural capability
in the judiciary. Better utilising section 27, by encouraging its use, introducing public funding and
allowing judges to order guidance under it, would build this cultural capability.

We recommend that section 27 of the Sentencing Act 2002 be amended to make it clear that
judges are able to order cultural guidance through this section, and that such guidance will be
publicly funded. Judges in Auckland, in particular, will need to avail themselves of this guidance.
While this will not completely resolve the concerns voiced by judges as to their inability to access
cultural advice, it will at least allow for judges to have access to cultural assistance in sentencing.

Civil cases

At present, the only way judges can access cultural guidance in civil cases is through expert
evidence adduced under Schedule 4 of the High Court Rules. Given the high volumes of civil
disputes involving Chinese and other Asian parties, consideration needs to be given to independent
cultural advice to assist judges to understand the behaviour of Chinese and Asian parties and
accused, operating in a very different cultural context.

Examples include the question of why Chinese parties have acted the way they acted (for example,
lending a large amount of money to a relative with no documentary evidence establishing the
purpose or term of the loan), understanding why some Chinese defendants may not show remorse
for their offending and understanding why Chinese parties in civil disputes may be willing to pay
more in legal fees than the amount in dispute.

105
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Tracy Cormack “Cultural background report process underutilised” LawTalk (online ed, 3 August 2018). Ms Cormack quoted from the decision
R v Alexander [2018] NZHC 1584, where Davison J said that he had found the section 27 report “very enlightening and helpful,” and that the
present case was the first time he had come across a cultural report in three years on the bench.

R v Ueta Vea [2019] NZHC 1587 at [45]-[46].

R v Alexander [2018] NZHC 1584 at [7].

Courts of New Zealand “Sentencing Decisions” <www.courtsofnz.govt.nz>.
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Some of the judges interviewed saw this as a key recommendation to ensure equal access to
justice for Chinese parties in courts. We have recommended below that the Ministry of Justice
implement a system of “duty interpreters”, under the recommendations for interpreters. These
duty interpreters will be employed by the Ministry of Justice. They will also be sufficiently
experienced and qualified that in addition to providing interpretation assistance, they may also be
able to provide cultural guidance to a judge. This cultural guidance would be publically funded, and
any evidence provided by the duty interpreter would be treated the same as expert evidence under
Schedule 4 of the High Court Rules.

Some of our interviewees suggested this as a way of enabling judges to receive cultural guidance.
However, Dr Henry Liu has conducted research on interpreters in non-Germanic European
countries such as France and Italy, where interpreters act as ‘[inter]cultural mediators’. He says
“without strong institutional backing, there is more of a tendency to bend to societal and systematic
expectations, become complicit to active intervention beyond that of misunderstanding arising
from linguistic or culture-linguistic realities, and, thereby, compromising (sic) their impartiality.”'®
He also refers to “a shared belief [among researchers] in the interpreter's commitment to neutrality
as a surrogate marker of trust”."'° Therefore, we recommend that further research be conducted
as to whether it is appropriate for a duty interpreter to also provide cultural guidance in New
Zealand courts, since the two roles are different.

Alternatively, a system could be implemented creating the role of suitably qualified and experienced
“cultural advisors” to advise judges if cultural advice is needed, as well as assist CALD defendants
and witnesses who require assistance navigating the unfamiliar Court system.

Such a system could be to some extent analogous to the role of lay advocate in the Youth Court,
with section 327(a) of the Oranga Tamariki Act 1989 providing that one of the two principal
functions of a lay advocate are “to ensure that the court is made aware of all cultural matters
that are relevant to the proceedings.”""" Judge Andrew Becroft has written that “the scope of this
information can be as wide or as narrow as the particular circumstances of the young person
require. For example, a young person from a migrant community will have different and specific
cultural circumstances and needs that will be relevant to decision making."'"

To adopt this recommendation:

a) There would need to be a power for judges to request cultural guidance added to the High
Court Rules 2016. There is some precedent for such a power found in Rule 10.22 of the High
Court Rules, which relates to Counsel Assisting. It states that “at the request of the court,
the Solicitor-General must appoint counsel to appear and be heard as counsel assisting the
court” The power for judges to request cultural assistance could be an equivalent provision
to Rule 10.22; and

b) There would need to be an express provision that provides for funding of this cultural
assistance. As demonstrated by the ordering by judges of section 27 guidance without
provision for funding, the question of funding will need to be addressed at the outset. We
recommend that state funding should be provided for cultural guidance where the judge
considers it necessary to assist them to ensure equal access to justice; and

c) Thequestion of whether cultural assistance is required should be included in the list of matters
to be addressed in the Memorandum of Counsel in preparation for the Case Management
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Dr Henry Liu “Help or hinder? The Impact of Technology on the Role of Interpreters” (2018) 5 FITISpos International Journal 13 at [2.2.2].
At [2.2.2] (citations omitted).
The second function in section 327(b) is to:
.. represent the interests of the child’s or young person’'s whanau, hapd, and iwi (or their equivalents (if any) in the culture of the child or
young person) to the extent that those interests are not otherwise represented in the proceedings.
Andrew Becroft “The Rise and Rise of Lay Advocates in Aotearoa New Zealand” (paper presented at National Youth Advocates/ Lay Advocates
Conference, Auckland, 13=14 July 2015).
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Conference. This ensures that the parties, and Counsel actively consider whether cultural
assistance is required and raises this with the judge at the earliest opportunity.

We recommend that further consideration is given as to how to ensure that judges have access
to cultural guidance in civil disputes, whether it is through duty interpreters providing cultural
assistance or through a system enabling judges to access independent cultural assistance.

Recommendation 4: Juries and judges directions in criminal cases

Judges interviewed for this research expressed concern about the English language capability of
many summonsed Chinese and CALD jurors in New Zealand. While it appears that many of these
jurors will seek to be excused from serving, some still find themselves on a jury. Dr Ng's research
is therefore important, particularly her recommendation around counsel and judges using more
accessible language, and enunciating clearly and slowly when they speak. It also reinforces the
need for judges to be sure that jurors can adequately comprehend English and what is going on
to be able to contribute to the jury role. The priority, given the current limitations of interpreting in
New Zealand courts, is to ensure witnesses get quality interpreting.

In a recent report by the Law Commission on a review of the Evidence Act 2006, the Law
Commission made recommendations regarding sample judicial directions and the use of
benchbooks to address myths and conceptions that jurors may hold in sexual and family violence
cases. We recommend that any development of such directions or benchbook material by the
IJS also include directions to juries on the topic of unconscious or conscious bias, particularly
in criminal law cases where such biases, based on cultural norms and held by jurors, might
inappropriately affect their reasoning. This is particularly important in drug and fraud cases,
where interviews with prosecutors have revealed that there may be a negative public perception
towards Chinese defendants.’® Judges’ directions will help to ensure that these perceptions do
not unfairly impinge on a juror's impartial assessment of the facts and evidence before them.™

Recommendation 5: Cultural training

IJS already runs cross-cultural seminars including on cross-cultural bias and self-represented
litigants and these should continue to develop the cultural capability of the judiciary, and focus
on those ethnicities, cultures and religions that are growing the most in New Zealand.’® Such
cultural training will help the judiciary to develop a “mental red-flag cultural alert system, which
gives [them] a sense of when a cultural dimension may be present so that they may actively
consider what, if anything, is to be done about it.""®

Justice Kyrou of the Court of Appeal of Victoria has also noted that:""”

Judges need to be culturally aware in order to avoid the performance of any of their functions being
inappropriately influenced — whether consciously or unconsciously — by assumptions that are based on
cultural stereotypes. Every litigant is entitled to have his or her case decided on the evidence that has been
adduced and tested in open court in the course of a trial rather than on any extraneous considerations.

Cultural training will help to assist judges to understand the reasons why some Chinese parties
may be reluctant to settle disputes. They should continue to encourage out of court settlement
where that is warranted.”®
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Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Law Commission The Second Review of the Evidence Act 2006 (NZLC R142, 2019) at 201. Note that this Report expressly said that the
Evidence Act does not need to be reformed to provide for specific judicial directions on cross-cultural identification and/or demeanour
assessments, on the basis that the appellate courts have already set out guidance on when such directions are appropriate and what they
should contain, and “Case law emphasises that the need for a direction must be assessed on a case by case basis. A legislative provision
would limit judicial discretion in a way we do not think would be desirable”: at 42.

Similar programmes are also in place in Australia. In New South Wales, there is an annual programme on “Cultural Barriers in the Court Room
Interpreters” that is delivered annually at the National Judicial Orientation Programme for judges: Judicial Council on Cultural Diversity, above
n 35, at 40.

Emilios Kyrou “Judging in a multicultural society” (2015) 24 JJA 223, cited in Godwin, above n 11.

Emilios Kyrou "Attributes of a good judge” (paper delivered at the 14th Greek/Australian Legal and Medical Conference, 4 June 2013) at 4.
We have also recommended this for lawyers advising Chinese clients, below at paragraph [253].
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We adopt the recommendation by one of the judges interviewed that all new judges to the High
Court bench should serve on the bench in Auckland to gain experience through the higher volume
of cases in the High Court at Auckland with parties of different ethnicities. This will help to grow
cultural capability more quickly for judges who operate out of other High Court registries that see
fewer cases with CALD parties than seen in Auckland. This is important because superdiversity
impacts upon other parts of New Zealand.™®

Recommendation 6: Bench book guide for judges

|JSis currently developing an Equity/Diversity Handbook for judges. Its purpose is to guide judges
in addressing the issues which arise when presiding over cases involving CALD parties. We are
pleased to hear that this is underway; however, we note that benchbooks can only go so far, and
that it is important that there is active and ongoing discussion to build cultural capability through
the other recommendations made in this report.’°

Equal Treatment Benchbooks exist in other jurisdictions, such as the United Kingdom and
Australia, which will provide useful guidance to the 1JS in the development of an Equity/Diversity
Handbook for the New Zealand judiciary. We set out a brief overview of the guidance contained in
these benchbooks below.

England

The London Judicial College Equal Treatment Benchbook provides guidance to judges in the
English courts and tribunals. The Benchbook sets out three principles for the judiciary: good
communication, demonstrating fairness, and diversity. Importantly, the Benchbook also sets
out guidance for the judiciary on “communicating interculturally” to ensure that there are no
misunderstandings between judges and CALD litigants and witnesses. This includes guidance on
communication where interpreters are involved.

The Benchbook notes:'!

Speaking English clearly to a person who is using it as a second or third language requires care to use
‘plain English’, and to clarify legal jargon, but this may not be sufficient to meet their communication needs
in court. They may bring culturally different social assumptions, behaviours and expectations, as well as
a 'speech style’ (i.e. accent and manner of talking in English) influenced by a ‘mother-tongue’ or a dialect
whose grammatical structures and intonation patterns are very different from English. As adult learners
of English they may be well versed in vocabulary, but not fully aware of how the way words are spoken and
used alters meanings in English. Such linguistic differences create difficulties in both the presentation and
the evaluation of verbal evidence.

To address these concerns, the Benchbook sets out a list of things that should be avoided
when speaking to a CALD person (such as idioms, hypothetical questions and humour), and
recommends that judges frequently summarise what has been said, and check a CALD person’s
understanding by asking them to feedback to the judge their understanding of important points.'?

The Benchbook also references a 2017 independent review of Black, Asian and Minority Ethnic
(BAME) individuals in the English criminal justice system by Rt Hon David Lammy MP'?® This
review made several important findings, including that a lack of trust in the justice system by
BAME offenders increased their chances of reoffending and their likelihood to plead not guilty.
The review found that a lack of judicial diversity, a failure by BAME offenders to understand what
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Wardlow Friesen Beyond the metropoles: the Asian presence in small city New Zealand (report to the Asia New Zealand Foundation, October
2015).

Robert French “Equal Justice and Cultural Diversity — the General Meets the Particular” (2015) 24 Journal of Judicial Administration 199,
cited in Godwin, above n 11.

Equal Treatment Benchbook (Judicial College, London, 2018) at 8-22.

At 8-15-8-17.

David Lammy The Lammy Review (Government of the United Kingdom, 8 September 2017).
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was happening in court and the basis for sentencing decisions caused this lack of trust. The
benchbook therefore places emphasis on judges ensuring that all those in court understand what
is going on and ensuring they believe they are being treated fairly.’?*

The Lammy Review also commissioned a report into the experience of BAME women, which
found that BAME women were doubly disadvantaged when it came to their experiences in the
court system. The report found that BAME women felt the legal process was confusing and
jargon loaded, and they did not have their stories and circumstances properly considered at
trial. Furthermore, they raised concerns about the gender, ethnic and age composition of juries,
in particular relaying the view that older men who were not of their ethnic background would
have less understanding about their backgrounds, lives, and the pressures on them, and would
therefore be unconsciously biased against them.'?°

Scotland

The Judicial Institute for Scotland Equal Treatment Benchbook sets out general points for Scottish
judges when dealing with CALD parties, including guarding against unconscious prejudice
and avoiding stereotypes and assumptions, while also taking into account a person's cultural
differences.’ The Benchbook also contains the following guidance on dealing with language
difficulties:"?

Situations may arise where the judge has to take a proactive role, and make some effort to clarify and
resolve the extent of any language difficulty faced by a witness. It is part of the judge’s function to assess
an individual's fluency and comprehension. If a judge hearing a case considers that an interpreter is
required, an adjournment should be granted for that purpose. Such an adjournment will not necessarily
result in the loss of the hearing or trial date and it may be possible to make arrangements at fairly short
notice, unless the language is an unusual one or the court is in a remote location.

Australia

Both the Supreme Court of Queensland and the Judicial Commission of New South Wales have
published Benchbooks on equal treatment for CALD parties. The Supreme Court of Queensland
Equal Treatment Benchbook importantly notes that in addition to the language miscommunications
identified by the English and Scottish Benchbooks, miscommunications can also arise with non
verbal communication in the courtroom. The Benchbook states (emphasis added):'?

..due to the multicultural nature of contemporary Australian society it would not be possible for judges to be
fully aware of the nuances of every culture which she or he might conceivably encounter in the courtroom.
Judges must therefore be prepared to consider the influence of cultures with which they have had no direct
experience. Further, judges must be alert to ethnocentrism - using one’s own cultural assumptions
to interpret other people’s behaviour — and the potential for culturally-based misunderstanding. Areas
of potential misunderstanding may include politeness, body language, power dynamics, metalinguistic
factors such as pitch, volume and silence, and the difference between individualistic and collectivistic
cultures. Clarification may be sought by asking questions, or it may be necessary to receive expert
evidence from a linguist or an anthropologist in this regard. It may be appropriate to give some direction
to jurors as to how to view oral evidence where cultural influences have some relevant impact.

The Judicial Commission of New South Wales Equality before the Law Benchbook sets out some
of the common cultural differences of CALD users of the New South Wales courts, including that
CALD people may, when giving evidence, use a more roundabout style, talk more slowly, use less
powerful sounding speech, talk quietly and submissively, prefer to agree with what is being put to
them rather than openly disagree, and use fewer hand gestures and body movements than people
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Judicial College, London, above n 121, at 8-23-8-24.

At 8-24.

Equal Treatment Benchbook (Judicial Institute for Scotland, Edinburgh, 2018) at 4.11-4.12.

At7.2.

Equal Treatment Benchbook (2nd ed, Supreme Court Library Queensland, Brisbane, 2016) at 55 (emphasis added).
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from English speaking backgrounds. The Benchbook states that judges should observe a CALD
person’s style of giving evidence, and take steps to determine if their style has been influenced
by cultural factors (such as asking the person’s legal representative or the person themselves),
and if the judges determine that these behaviours are cultural in origin, then to ensure that cross
examination does not pay unfair attention to these behaviours and, if appropriate, to make
directions to the jury to take into account cultural factors in their assessment. The Benchbook
also notes that judges may need to go to greater than usual lengths to explain what is happening
to CALD parties.'®

United States of America

In the United States, there is a Benchbook for Federal District Court Judges.™ This Benchbook
does not set out any guidance for dealing with CALD litigants, but notes:

Taking pleas from defendants who do not speak English raises problems beyond the obvious language
barrier. Judges should be mindful not only of the need to avoid using legalisms and other terms that
interpreters may have difficulty translating, but also of the need to explain such concepts as the right not
to testify and the right to question witnesses, which may not be familiar to persons from different cultures.
See 28 U.S.C. § 1827 regarding use of certified interpreters.’

We recommend that the IJS prioritises development of the Equity/Diversity Handbook for the New
Zealand CALD context, taking account of the above examples from overseas jurisdictions.

Recommendation 7: Legal implications of increased superdiversity — demographic
transformation of the reasonable person on the Lambton Quay bus

The current legal system provides for a number of “tests” based on the behaviour of a hypothetical
‘ordinary reasonable person.” However, in light of the section on demographic data and projections
below (under Chinese People in New Zealand and its Courts), it is reasonable to question who the
ordinary reasonable person is and will be in New Zealand in even 10, 15 or 20 years' time.

Adopting a superdiversity lens may also affect assessments of what is offensive or defamatory,
or whether a person has taken reasonable steps or care to do something, or prevent something
from happening. For example, the tort of invasion of privacy as described in Hosking v Runting:%?

We are not convinced a person of ordinary sensibilities would find the publication of these photographs
highly offensive or objectionable bearing in mind that young children are involved..The real issue is
whether publicising the content of the photographs ... would be offensive to the ordinary person.

The reasonable person test is classically framed by the New Zealand Court of Appeal in Brooker v
Police as:*

The concept of the reasonable man (or woman) has longstanding currency in other areas of the law, and
| am reluctant to believe that the Clapham omnibus does not run to Molesworth Street. While not entirely
eliminating the judge’s subjective perception, it charges the judge with the task of assessing the behaviour
in issue against the contemporary attitudes, practices and values of the community. The judge must seek
to ascertain the reaction of the reasonable person. That is as it should be... Using similar language, courts
in Australia have defined the reasonable man as one who is mature enough to tolerate expression of views
violently at odds with his own, and who is reasonably understanding and contemporary in his reactions.

What if the bus now runs to ethnoburbs in Auckland? Or we find that people on a bus running
down Queen Street (in Auckland, where most New Zealanders live) behave or react differently
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Equality before the Law Bench Book (12th ed, Judicial Commission of New South Wales, Sydney, 2018) at 3323-3326.

The Federal District Courts in the United States hear cases that deal with the constitutionality of a law, the laws and treaties of the United
States, cases involving ambassadors, disputes between two or more states, admiralty law, bankruptcy and habeas corpus issues.
Benchbook for US District Court Judges (6th ed, Federal Judicial Center, Washington DC, 2013) at 63.

Hosking v Runting [2005] 1 NZLR 1 (CA) at [65].

Brooker v Police [2007] 3 NZLR 91 (CA) at [201].
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from those on a bus running down Molesworth Street (in Wellington, where fewer New Zealanders
live)? Does New Zealand's demographic transformation raise issues about who is the reasonable
and ordinary person in society? What are their attributes concerning care, skill and judgement?

176  Another example of a statutory “reasonable person’ test is the Broadcasting Standards Authority

Act 1989, which provides at section 4(1)(a):
Every broadcaster is responsible for maintaining in its programmes and their presentation, standards that
are consistent with—
0] the observance of good taste and decency; and
(ii) the maintenance of law and order; and
(iii) the privacy of the individual, and
(iv) the principle that when controversial issues of public importance are discussed,
reasonable efforts are made, or reasonable opportunities are given, to present significant
points of view either in the same programme or in other programmes within the period of current
interest; and
v) any approved code of broadcasting practice applying to the programmes.

177 Inresponse to a complaint that a person’s privacy had been breached by a broadcaster for cultural
reasons, the Broadcasting Standards Authority (BSA) said “our general approach is that we must
look to the New Zealand community as a whole and apply a New Zealand lens when determining
whether broadcasting standards have been breached”.’*

178 The BSA has taken steps to assess what the New Zealand community as a whole believes is
“good taste and decency” by surveying attitudes towards good taste and decency in broadcasting
in 2007 among Maori and Pacific peoples. In their survey, the BSA found that although Maori
attitudes reflected those of the general public, Pacific people were significantly less accepting of
offensive language, sex and nudity in broadcasting.'*

179 The BSA also undertakes regular surveys and reviews into specific areas to go toward “good
taste and decency.” For instance, in 2018, it conducted research into language that may offend
in broadcasting.’® Part of the research considered offensiveness from a cultural/gender/sexual
orientation perspective. The report states:'®’

New Zealand is rich with a diverse range of cultures, communities and languages. As a result, it is not only
words traditionally thought of as swear words in English that may offend. Words or expressions in English
or other languages may be considered offensive depending on the cultural perspective of the audience.

180 The report found that those of Pasifika and Asian ethnicity are the least accepting of the use of
potentially offensive language in broadcasting.’® The BSA now regularly surveys Asian, Indian
and Pasifika populations, as well as Maori, which is a reflection of New Zealand's changed
demography.

181 Decisions of the BSA can be appealed to the High Court.™
American, Canadian and Australian approaches to the reasonable person test

182 In America, Canada and Australia, courts and academics have taken steps to determine how to
assess the “ordinary reasonable person” in an increasingly superdiverse world. However, the focus

134 JNJ Management and Radio New Zealand Ltd — 2017-095 (18 April 2018).

135 Attitudes Towards Good Taste and Decency in Broadcasting Among Pacific Peoples (Broadcasting Standards Authority, 2001).

136 Language that may Offend in Broadcasting (Broadcasting Standards Authority, 2018).

137 At10.

138 At15.

139 Broadcasting Act 1989, ss 18 and 19.
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of the research and the cases appears to be on the importance of adopting different “reasonable
person tests” in different circumstances. The case of McBride v Motor Vehicle Division of Utah
State Tax Commission concerned the use of the term “redskin” on personalised plates.™ The Tax
Commission had originally granted the application for use of the term, but some Native American
petitioners challenged the plates.

The legislative scheme was similar to that for the BSA, providing that the Motor Vehicle Division
‘may refuse to issue any combination of letters, numbers or both that may carry connotations
offensive to good taste and decency.”"*' The Supreme Court of Utah held that the Tax Commission
apply a “reasonable person’ standard in determining whether “any connotation” of that term could
be considered offensive.#

The dissenting judgment, however, held that, rather than using the objective reasonable person
standard, the majority should have focused its analysis on the submissions received from the
Native American submitters — i.e. applied the standard of a reasonable Native American person.’*

Writing on this judgment in 1999, an American lawyer said:'#*

Foryears the objective, reasonable person standard has done nothing more than perpetuate the viewpoints
and biases of white male judges applying that standard.

This issue appears to have been considered in some other American cases and academic
publications. In 2001, Mia Carpiniello from Georgetown University Law Centre wrote an article
proposing a “new standard for evaluating reasonable suspicion in “flight plus evasion” police stops
justified by the United States Supreme Court in Terry v Ohio: a reasonable Black person standard
that would explicitly take account of the perspective of a reasonable Black person."'* Earlier,
in 1992, an article considered how courts in the United States were replacing the “reasonable
person” standard with a “reasonable woman test” in sexual harassment cases.’#®

In Canada, Professor Mayo Moran of the University of Toronto has written a comparative
perspective on the reasonable person.’” Professor Moran notes:'*®

More recently, critical race theorists, queer theorists, and others concerned with the impact of the criminal
process on those who are marginalised or disadvantaged, have also focused attention on the effect of
legal standards including the reasonable person.

Also in Canada, in 2016, a group of female academics re-wrote six Supreme Court of Canada
decisions to reflect a more feminist perspective. The movement has inspired similar projects
in Australia, the United Kingdom and Ireland, as well as in New Zealand, with a book published
in 2017, co-edited by a number of prominent female legal academics re-writing a number of
famous New Zealand judgments such as Lankow v Rose [1995] 1 NZLR 277.'% A commentator
in the Irish project, Senator Ivana Bacik, states that the project was necessary as it “questions
what we take as a neutral reading of law and rules and argues there are alternative, equally valid
readings that take into account gender bias in the making and application of law.""% In assessing
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McBride v Motor Vehicle Division of Utah State Tax Commission 977 P 2d, 473 (Utah 1999).

Utah Code Ann §§ 41-1a-411(2) (1993); and Utah Admin Code R873-22M-34 §§ 41-1a-411(2) (1995).

Cited in Andre Douglas Pond Cummings “Lions and Tigers and Bears, Oh My'. Or ‘Redskins and Braves and Indians, Oh why'?: Ruminations
on McBride v. Utah State Tax Commission, Political Correctness and the Reasonable Person” (1999) 36 California Western Law Review 1.
At13.

At 16.

Mia Carpiniello “Striking a Sincere Balance: A reasonable Black Person Standard for ‘Location Plus Evasion’ Terry stops” (2001) 6(2)
Michigan Journal of Race & Law 355.

Saba Ashraf “The Reasonableness of the ‘Reasonable Woman' Standard: An Evaluation of Its Use in Hostile Environment Sexual
Harassment Claims under Title VII of the Civil Rights Act” (1992) 21(2) Hofstra Law Review 483.

Mayo Moran “The Reasonable Person: A Conceptual Biography in Comparative Perspective’ (2010) 14(4) Lewis and Clark Law Review 1233.
At 1250.

Dominic McGrath “The Feminists Rewriting Legal History, One Case at a Time” University Times (online ed, Ireland, 22 October 2016); and
Elisabeth McDonald and others (eds) Feminist Judgments of Aotearoa New Zealand, Te Rino: A Two-Stranded Rope (Hart Publishing, Oxford,
2017).

McGrath, above n 149.
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different “reasonable person” standards and how the standard can be adapted or evolved, courts
throughout the world are also considering alternative readings of the law.

In Australia, the courts have considered who the ordinary person is in the context of the defence
of provocation.’ In the case of Masciantonio v the Queen, the High Court of Australia considered
the appeal of an Italian man who had been convicted of the murder of his son-in-law.’®? In the
dissenting judgment, McHugh J states:'®

The ordinary person standard would not become meaningless, however, if it incorporated the general
characteristics of an ordinary person of the same age, race, culture and background as the accused on the
self-control issue. Without incorporating those characteristics, the law of provocation is likely to result in
discrimination and injustice. In a multicultural society such as Australia, the notion of an ordinary person
is pure fiction. Worse still, its invocation in cases heard by juries of predominantly Anglo-Saxon-Celtic
origin almost certainly results in the accused being judged by the standard of self-control attributed to a
middle class of Australian Anglo-Saxon-Celtic heritage, that being the stereotype of the ordinary person
with which the jurors are most familiar.

The Judge goes on to state “real equality before the law cannot exist when ethnic or cultural
minorities are convicted or acquitted of murder according to a standard that reflects the values of
the dominant class but does not reflect the values of those minorities.”’%*

That case, and other examples cited are from the 1990s, and with superdiversity deepening since
then, in countries such as New Zealand, the United States, Canada and Australia, where there will
increasingly be no majority ethnic group, the issue about reflecting on the standard of the ordinary
reasonable person will remain.

As Professor Moran notes, however, that is a difficult task:'®®

The concern is that reasonableness, regardless of what kind of person it is attached to, is so inextricably
tied to what is commonly done that it can never be rehabilitated. And, if there is no way to disentangle the
reasonable and the normal, then only dispensing with reasonableness will make it possible to develop a
standard appropriately attentive to equality and distinct from the problematic reliance on “ordinariness.”

We recommend that judges reflect on the impact of culture and New Zealand's growing
superdiversity when applying legal tests which require them to consider the behaviour of
a hypothetical “reasonable person” in the circumstances of the parties. In an increasingly
superdiverse country, it is important to consider the possibility that a reasonable person from
an immigrant culture (who now constitute a significant proportion of New Zealand'’s population)
might behave quite differently to a European or Maori New Zealander in the same circumstances.

Interpreters

194

Recommendation 8: Professionalisation

We recommend that court interpreting be recognised as a profession and that this sits within a
system of regulation, accreditation and professional pay rates. This is vital to ensure that there
are adequate numbers of qualified and experienced court interpreters practising in New Zealand.
Similarly, translation of documents into English, which requires different skills to interpreting,
needs to be regarded as a profession, with a proper recognition of the unique skills required to
perform this task.
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Note that in 2005, the defence of provocation was repealed for offences that occurred after that date: see Crimes Act 1958, ss 3B and 603.
Masciantonio v the Queen [1995] HCA 67.

Per McHugh J.

Ibid.

Moran, above n 147.
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Recommendation 9: System-wide and connected approach to providing interpreter services to
courts

We recommend taking a system-wide and connected approach to providing interpreter services to
CALD litigants across courts and the Ministry of Justice, utilising either the Trans-Tasman or New
Zealand Certification system, described below, to create a list of suitably certified and qualified
court interpreters the Ministry can draw on. To remove any disconnect between the organisers
of interpreting services and the courtroom itself, we recommend moving the responsibility for
arranging interpreters from the Ministry Central Processing Unit to the court registry. This is
consistent with the Australian Recommended National Standards for Working with Interpreters,
which provides that specific members of the registry should be designated as having responsibility
for coordinating interpreting arrangements.'¢

We recommend that counsel get more proficient at estimating hearing time in cases requiring
interpreters, to ensure that there is sufficient time allowed to hear a case with an interpreter. This
is to ensure that cases do not have to be held over, and to ensure that lawyers and prosecutors
do not feel under pressure to reduce the amount of evidence they are presenting in court to save
time, and to prevent juries taking out their frustrations on the accused where cases run over time.

We recommend that the current system whereby the parties arrange and pay for interpreters in
civil cases be changed so that interpreters are arranged through the court in every case. Paying
for interpreters for civil as well as criminal cases is justified by the need to support the judge to
administer justice for all and to ensure that there is not a greater cost imposed on CALD to access
justice.’™ We also recommend that the Ministry of Justice consider funding of translations
required when affidavits are filed in a foreign language. If this recommendation is not implemented,
we recommend that the Ministry of Justice consider a model similar to that used in the Federal
Courts in Australia, whereby those who are entitled to a reduction in court fees or are represented
by a pro bono scheme are able to receive publicly funded interpreting services, with the Registrar
making the decision as to entitlement.’®®

Recommendation 10: Officers of the Court

We recommend that interpreters be appointed as officers of the court. Interpreters are required
to assist the judge, and this essential change makes it clear that interpreters are responsible to
the court and to prevent the perception arising that they are responsible to the parties. This is
especially important if parties in civil disputes needing interpreters are required to continue to
appoint and fund their own interpreters. Making interpreters officers of the court will also allow
judges to direct interpreters to provide extra assistance to those witnesses and parties they
consider need more help understanding the process.

As noted by an American Spanish interpretation academic at Virginia Commonwealth University:'%

People think the interpreter is just there for the person who doesn't speak English. Maybe it's the defendant,
maybe it's the witness. But people forget the interpreter is there for the benefit of everyone. So the lawyers
can do their job. So judges and juries can make good decisions.

Further, because a person may speak a second language, it does not mean that they have a
sufficiently wide vocabulary or grasp of the technical legal language to interpret in court. This is
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Recommended National Standards for Working with Interpreters in Courts and Tribunals (Judicial Council on Cultural Diversity, 2017) at [8.2].
In Worldwide Holidays Ltd v Wang [2019] NZHC 2218 at [67], one of the defendants was unable to afford an interpreter and therefore did not
have one available to her at the hearing.

Federal Circuit Court of Australia “Interpreter Policy” (10 August 2018) <www.federalcircuitcourt.gov.au> at [7].

"How bad translation by court interpreters can turn misunderstanding into injustice” PBS News Hour (online ed, 17 August 2016).
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particularly acute where an individual has knowledge of the language from speaking it at home,
but not from a formal education in the language.’®

In order to achieve this, New Zealand can either adopt a Trans-Tasman certification or qualification
system for interpreters, or New Zealand could develop its own system. We recommend that the
Ministry of Justice consider, explore and implement one of these options.

Recommendation 11, Option 1: Trans-Tasman certification system

In Australia, the National Accreditation Authority for Translators and Interpreters (NAATI) is used.
NAATI is a national system of certification of all interpreters in Australia. Interpreters have to meet
certain requirements before being certified, with different levels of certification required to perform
differentinterpreting roles. Forexample, thereis a “Certified Specialist Interpreter — Legal” certification
level. NAATI Certification is currently recognised in New Zealand, and the NAATI assessment can be
undertaken in New Zealand, and could therefore be applied in New Zealand for all court interpreters
if the Ministry of Justice adopted this option. Certification gives the courts “a known quantity” so
that the court is aware of the level of skill and experience of an interpreter.’®

The Ministry of Business, Innovation and Employment, coupled with the Department of Internal
Affairs have been working on a “Language Assistance Services Project” since 2015. The latest
phase of this project from 2020-2021, includes phased implementation of NAATI accreditation
for public sector language practitioners, with the introduction of “new professional standards
and certification requirements for interpreters and translators operating in the public sector to
lift the quality and consistency of services”.’®? The project aims to have full implementation of
NAATI by 2023 for public sector language practitioners.'®® Therefore, the NAATI framework will
already be in place and the courts could adopt the framework alongside the public sector over the
coming years. We have been advised that the Ministry of Justice are monitoring the work of the
Ministry of Business, Innovation and Employment, and that it is “keen to be involved to ensure face
to face interpreters are available for providing their services in the unigue courts and tribunals
environment”. %4

NAATI has the ability to consider complaints about accredited interpreters.' This would allow the
certifying agency to have oversight over complaints about its interpreters and ensure training and
improvement measures are put in place where necessary. We have recommended below that if
this model is adopted, the accreditation agency in New Zealand should similarly have the ability to
consider complaints about accredited interpreters.

Recommendation 11, Option 2: New Zealand certification system

If the Ministry of Justice chose to implement a New Zealand Certification or qualification system,
we recommend a requirement that only qualified or accredited interpreters under this national
qualification be used where an interpreter is required to be provided by the court for a litigant
or witness in both civil and criminal trials. We also recommend the development of an ongoing
quality assurance system for interpreters holding this qualification, for instance, by way of a peer
review or observation in court. If this model is adopted we similarly recommend that it include an
independent complaint handling body.
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An American interpreting teacher has said that
... skipping unfamiliar words or words without a direct English translation might work for low-stakes situations, but it doesn't work in the
courtroom. Not understanding nuances, especially legal nuances, can cause trouble in court.
See PBS News Hour, above n 159.
PBS News Hour, above n 159.
Immigration New Zealand “Language Assistance Services Programme — what you need to know” (August 2019) <www.immigration.govt.nz>.
Immigration New Zealand “Language Assistance Services Project Implementation Diagram” <www.immigration.govt.nz>.
Email from Anton Youngman (Manager Analytics & Insights at the Ministry of Justice) to Mai Chen (Managing Partner, Chen Palmer)
commenting on draft report (10 October 2019).
National Accreditation Agency for Translators and Interpreters “NAATI Complaints Policy” (May 2019) <www.naati.com.au>.
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Recommendation 12: Use of qualified interpreters

In New Zealand, there are currently a limited number of training providers that offer interpreting
qualifications. The Auckland University of Technology offers an Interpreting Major for the Bachelor
of Arts Degree, as well as Graduate Diplomas in Arts in Translation and Interpreting. The University
of Auckland offer postgraduate qualifications and a Postgraduate Diploma in Translation Studies.
Lastly, Victoria University of Wellington offer a MA Literacy Translation Studies and a Master of
Intercultural Communication and Applied Translation.

However, anecdotal evidence from our interviews shows that there are relatively few qualified
interpreters practising in New Zealand. We recommend that Immigration New Zealand add
interpreting to its Long Term Skills Shortage List, or otherwise consider how to attract qualified
and experienced interpreters to migrate to New Zealand.

In Abdula v R, the Supreme Court upheld the approach taken by the Supreme Court of Canada
in Tran’s case, referring to that Court’s finding that there are no universally accepted standards
for assessing competency of an interpreter, and that where there was a legitimate reason to
doubt the competency of a particular interpreter, there should be an inquiry into the interpreter’s
qualification. The Supreme Court said “the Tran approach is desirable as part of the means by
which the court discharges its duty to ensure at all times that the interpretation being provided is
in compliance with the accused'’s rights”.'®® We understand that the use of qualified interpreters
will not be possible in every case, such as for the rarer languages where there are fewer (or no)
qualified interpreters available. We recommend that the accreditation system utilised be flexible
and adaptable, as in Australia, and allow for a lower standard of accreditation for such rarer
languages, if necessary.'?’

Recommendation 13: Duty interpreters

We recommend that the Ministry of Justice consider implementing a system of duty interpreters,
who will be certified as court interpreters by the certifying agency that the Ministry of Justice
adopts. A group of well-qualified full-time interpreters could be employed by the Ministry of
Justice to provide interpreting services as and when they are required. This will enable them to
become experts in court interpreting. Duty interpreters will be supplemented by other accredited
interpreters where necessary, for example in order to ensure an adequate “match” with the person
requiring an interpreter or for rarer languages where there is no duty interpreter available.

This would help to ensure that the court has ready access to qualified and experienced
interpreters, who will be available to interpret oral evidence for judges and hearings. These duty
interpreters will also be able to provide ad hoc translation services of documents for judges where
a formal translation is not available (although we acknowledge that the skills required to translate
documents are different to those required to orally interpret). It will also enable these interpreters
to become experts in court interpreting. When the services of the duty interpreter are not required
by the court, the duty interpreters would be able to prepare for upcoming trials.'®
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Abdula v R [2011] NZSC 534, [2012] 1 NZLR 534 at [50], referring to R v Tran [1994] 2 SCR 951, (1994) 117 DLR (4th) 7.

This is found in Judicial Council on Cultural Diversity, above n 156. These recommend that where “NAATI professional interpreters are
reasonably available, they should be employed”. The Standards divide all languages into Australia into four tiers, based on NAATI data on
the number of accredited practitioners for each language. Tier A languages include Mandarin and Cantonese, and the Standards state that
Courts should always employ interpreters with the appropriate NAATI accreditation for such languages (although the standards do grant
the Court the ability to allow qualified, non accredited interpreters to interpret if the interpreter can demonstrate they have the requisite
qualifications). For languages in the lower tiers, i.e. those with fewer interpreters’ available, different standards apply, and these standards
are clearly defined. This is a pragmatic solution where interpreters are needed in rarer languages, such as Burmese, and some Aboriginal
and Torres Strait Islander Languages.

This recommendation is similar to the Diversity Services Unit in New South Wales, as well as the Cultural Diversity Committee in Tasmania,
which provide advice to the Department of Justice on improving access to justice for disabled and CALD parties: Judicial Council on Cultural
Diversity, above n 35, at 34 and 67.
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Recommendation 14: Pay rates for interpreters under certification system

We recommend that the adopted National (or Trans-Tasman) accreditation system set minimum
pay rates for civil interpreters, to help attract and retain well-qualified interpreters, and to ensure
that interpreting is considered a viable and attractive profession.

The Witnesses and Interpreters Fees Regulations 1974 needs to provide for the payment of
all interpreters needed by parties in criminal and civil cases, to ensure that judges can adduce
evidence adequate to make findings and decide a case, and to ensure that all parties can get equal
access to justice without some having to pay more to get it.

At present, the 1974 Regulations apply to interpreters for the Crown in any judicial proceedings,
whether civil or criminal, and Schedule A, clause 2 of the Regulations allows for a payment of $25
per hour, and a maximum payment per day of $175. These rates have not been updated since
1996 and their low level could appear to reflect the low status of interpreters, although Dr Henry
Liu has said that some courts do augment the payment for interpreters above the rates in the
1974 Regulations.’®

We recommend that further investigation be undertaken to ensure that the payment rates of
interpreters is tied to other players in the court system where comparable expertise is required, or
where the importance of the role is comparable. For example, payment rates for interpreters could
be tied to legal aid rates, and those rates could be reviewed on a regular basis. As is the case for
legal aid, there should be differing rates that can be applied depending on complexity.

Recommendation 15: Training for interpreters

A common theme among the literature and interviews was the need for interpreters to be inducted
and trained in courtroom process in order to be more effective. We recommend that this training
should be provided as part of the new national qualification or accreditation we have proposed.

As the Australian Recommended National Standards for Working with Interpreters in Courts and
Tribunals notes:""°

Where the court is responsible for the engagement of interpreter, either directly or through an interpreting
service, interpreters should be provided with induction and continuing training, either by the court or
interpreting service, to ensure that interpreters understand their role as officers of the court.

We recommend that interpreters should receive training on cultural nuances and issues as part of
the new national qualification or accreditation we have proposed.

We further recommend that frontline court staff, administrators, judicial officers and judges should
receive training on the role of an interpreter and how to conduct cases involving interpreters,
the interpreter's duty to clarify issues during interpretation, requirements for establishing an
interpreter’s credentials, and available technologies to assist CALD litigants.™”

Recommendation 16: Development of an interpreting protocol

We recommend that the current Ministry of Justice Guidelines on interpreting be reworked into a
formal interpreting protocol across the Ministry of Justice and courts, utilising the new certification
system adopted from the above options. We were informed by one interpreter interviewee that the
Ministry of Justice had developed an interpreting and translating charter in conjunction with the
New Zealand Society of Translators and Interpreters (NZSTI), but that the Ministry was no longer
actively pursuing its obligations under the charter.”?
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Email from Dr Henry Liu (Interpreter, former National President of NZSTI and 13th President of the International Federation of Translators)
to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report, 15 October 2019.

Judicial Council on Cultural Diversity, above n 156, at 52.

Strategic Plan for Language Access in the California Courts (Judicial Council of California, 2015).

Interview with Henry Liu, Interpreter, NZSTI (Mai Chen, Auckland, 17 June 2019) transcript provided by Superdiversity Institute.
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Under the charter, the Ministry of Justice would have delegated the assessment of interpreters’
competency before appointment and the provision of training and professional development of
interpreters to the NZSTI, and delegated dealing with complaints against interpreters to a joint
NZSTI/Ministry of Justice committee, with the Ministry of Justice providing induction training to
interpreters and resources to the NZSTI and the committee. The charter also provided guidelines
for interpreters and a complaints resolution process.

We consider that the formal interpreting protocol would fill many of the same functions as the
NZSTI charter proposed to fill, in setting out guidelines for interpreters and providing a mechanism
to resolve complaints. It would be implemented and monitored by the Ministry of Justice in
consultation with the new accreditation system body established.

We recommend that the new interpreting protocol should contain more in-depth guidance on
the interpreter’s role in the courtroom, particularly in terms of addressing CALD litigants’ specific
cultural communication needs. While the current Ministry of Justice Guidelines on interpreting
specify that an interpreter must “inform the court or tribunal if a statement or question cannot be
accurately interpreted because of cultural or linguistic differences between the 2 languages”,'”®
we recommend that this requirement should be extended to cover all aspects of cultural
communications, both verbal and non verbal.’7#

We recommend the protocol would also set out continuing professional development requirements
for interpreters, to ensure high levels of continuing competence.

Recommendation 17: Complaint mechanism

The current procedure for complaints about interpreters is to the Ministry of Justice, with the
judge presiding over a trial also having the ability to consider complaints during the course of
a proceeding. The standard of interpretation is also able to be raised as a ground of appeal in
criminal cases.

We recommend that an independent complaints handling body be set up to consider complaints
made about the standards of interpreting in court. In Australia, NAATI have the ability to consider
complaints about accredited interpreters,’”® and in New Zealand a similar system could be put in
place whereby the accrediting agency that is adopted is able to consider complaints about the
quality and service provided by interpreters. Steps should be taken to ensure that the complaint
body that is established is adequately resourced, and that the panel that hear complaints include
representatives from the judiciary, the Ministry of Justice, and the interpreting profession. It will
also require clear terms of reference as well as the funding and resources necessary to properly
investigate complaints, such as through calling witnesses and seeking advice from external
independent experts, if needed. The complaint body will also need the authority to enforce its
decisions.

This will allow complaints from judges themselves to be considered (the Ministry of Justice has
advised that complaints to the Ministry’s internal complaint body are often from judges)."’ It will
also ensure that the accrediting agency retains oversight of all complaints about court interpreters
and can better assess where additional training or development is needed across the profession.
The complaint body is independent and will have the technical knowledge required to fairly assess
complaints about the standard of interpretation.
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Ministry of Justice “Guidelines for interpreters” (20 September 2016) <www.justice.govt.nz>.

In the Northern Territory courts, there is an Interpreters Protocol in place that provides “guidance to the Court, interpreters and legal
practitioners regarding the engagement of interpreters, the professional duties of interpreters, and the role of interpreters in Court.” It has
been adopted in other jurisdictions in Australia: Judicial Council on Cultural Diversity, above n 35, at 50.

National Accreditation Agency for Translators and Interpreters, above n 165.

Email from Anton Youngman (Manager Analytics & Insights at the Ministry of Justice) to Mai Chen (Managing Partner, Chen Palmer)
commenting on draft report (10 October 2019).
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If an independent complaint body was established, this would not detract from or supersede
the ability of the presiding judge to receive a complaint or concern about an interpreter during
the course of a proceeding and handling it accordingly. Adoption of an independent complaint
handling body would also not remove the ability for the quality of interpretation to be taken as a
ground of appeal in criminal cases.

Recommendation 18: Where interpreters stand/sit in court

We recommend that a decision is made as to where interpreters should sit or stand in court and
that there is clear guidance given to judges and all parties as to where that should be. There is
not always sufficient room in the witness box for the interpreter to sit next to the witness, unlike
in Australia, and there is currently no uniform place for interpreters to sit. In the long term, we
recommend that a designated place for interpreters to sit be considered when future courtrooms
are designed. For instance, in Japan, interpreters have a designated place to sit next to the
stenographer. We also recommend that the interpreter be provided with a desk and stationery
during a trial, and that they be given access to a rest and break room during court adjournments,
separate from the witnesses. This allows them to remain independent and also not to come under
undue pressure from witnesses or parties.

Recommendation 19: Collection of better data about interpreters

We recommend that better data is collected by the Ministry of Justice on the use of interpreters in
courts. The purpose of this data gathering is to enable the Ministry and the courts to have a better
gauge on the language needs of its users, and to more accurately predict which languages require
support in the future, in order to be prepared and to build capacity. This data would then feed into
interpreter recruitment and appointment.

We also recommend that this data would feed into court staff recruitment policies at the Ministry
of Justice, identifying gaps where bilingual court staff is needed. The projections of this data on the
changing demographics of court users will also inform the court of future CALD parties needs.’”

We recommend collecting data on the numbers of interpreters in New Zealand, what languages
they can interpret and translate, and their qualifications, so that the Ministry of Justice can
ascertain whether there are sufficient numbers available to service the current and growing needs
for their services in the courts.

We recommend not only collecting data on current users of court interpreting services, but also
collecting data on possible future users and emerging languages, to enable the interpreting
services to evolve with the demographics of its users.’”® We recommend that data on emerging
languages would be collected from sources outside the courts themselves, such as the New
Zealand Census, school systems, health departments, social services and local community based
agencies.
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This is in accordance with the recommendation of the Strategic Plan for Language Access in the California Courts that: Any efforts to
improve the provision of language access services must include a more comprehensive mechanism for collecting data on LEP (Limited
English Proficiency) communities and their potential need for Court services. Traditional sources of demographic data underestimate the
existing numbers of LEP residents in the state, in particular with regard to linguistically isolated communities, migrant workers, and speaker
of indigenous languages. Similarly, these data sources do not adequately track emerging languages: Judicial Council of California, above n
171.
The Australian Judicial Council on Cultural Diversity suggests the following method of developing better data on emerging languages:
.. registry staff could undertake snapshot surveys, one day a fortnight, inquiring of persons using registry services on that day what
language they speak at home and whether they feel that they have trouble understanding what lawyers and service providers say to
them... Courts should include data elements in case management systems to indicate whether litigants or witnesses need interpreters
and clearly mark case files when a person needs an interpreter.
See Judicial Council on Cultural Diversity, above n 156.
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Recommendation 20: Translated guidelines and information

Translated material available on the Ministry of Justice website in Mandarin includes guidance
on the duty lawyer service, legal aid, and guides for victims of crime, family violence translations
in simplified and traditional Chinese and information about duty lawyers. The Ministry of Justice
also has a list of translations into Chinese terms related to family violence available on its website.
These guidance documents are all in PDF format and were found by using “Mandarin” or “Chinese”
as search terms. They therefore may be difficult for non-English speakers to locate.

We recommend that the Ministry of Justice develop simple guidelines in Chinese, available in both
traditional full form and simplified Chinese characters for Chinese parties in courts and that this
guidance material is made available in courts throughout the country and accessible on the Ministry of
Justice website. In particular, we recommend that guidance material is developed for self-represented
litigants and for defendants, about the court process, their role in it and about sentencing. In the long
term, we recommend that both traditional full form and simplified Chinese characters are options
users can select to read all of the information available on the Ministry of Justice website.

We could find no guidance on the Courts of New Zealand website in Chinese. We note that this
website is part of Courts, not part of the Ministry. We similarly recommend that the judiciary
consider making information from the Courts of New Zealand website available in both traditional
full form and simplified Chinese characters. The Judicial Office Communications Unit of the
Judicial Office for Senior Counts has recently released a short video, titled ‘Our Courts’, that is
available in English, Te Reo and Mandarin, and provides easily understood information about the
courts as a separate and independent branch of government. It is hoped the video will make the
courts more accessable to, and better understood by, the increasingly diverse communities they
serve.

Recommendation 21: Litigants-in-person

Given the observations from the judges interviewed regarding the challenges faced by CALD self-
represented litigants, we recommend that guidance be developed on Chinese or CALD parties
being able to meet a certain IELTS (International English Language Testing Scheme) level before
they consider representing themselves, and that this be provided to any litigant who has indicated
that they wish to self-represent.’® This would not be mandatory, but would offer guidance for
CALD parties about what is likely to be in their best interests. Coupled with guidance developed by
the Ministry of Justice in Mandarin and other languages, this would assist in ensuring that CALD
self-represented litigants are aware of the issues and challenges of self-representation in the High
Court as a non-native speaker of English.

In Fahey v R, the Court of Appeal made a clear finding that courts have an implied power to appoint
standby counsel to assist self-represented defendants.’™ The power is discretionary, and Fahey,
adopting the earlier Court of Appeal decision of R v Hill, establishes that courts have the ability
to appoint standby counsel whenever a judge “considers that counsel will assist significantly."1®’

179

180

181

|IELTS is jointly owned by Cambridge English Language Assessment (a department of Cambridge University), the British Council (part of the
UK Government) and IELTS Australia Pty Ltd. IELTS Australia Pty Ltd is a wholly-owned subsidiary of IDP Education Limited. Cambridge has
primary responsibility for preparing the test and ensuring the validity and reliability of the test. IELTS Australia and the British Council deliver
the IELTS Test to test takers and also participate in the preparation processes. The IELTS test is developed by some of the world's leading
experts in language assessment. It is the world's most popular English language proficiency test for higher education and global migration,
with over 3 million tests taken in the last year. It assesses all of a candidate’s English skills — reading, writing, listening and speaking— and
is designed to reflect how he or she will use English for study, at work, and in everyday life. IELTS is the most widely accepted English lan-
guage test that uses a one-on-one speaking test to assess a candidate’s English communication skills. IELTS has an excellent international
reputation, and is accepted by over 10,000 organisations worldwide, including schools, universities, employers, immigration authorities and
professional bodies.

Fahey v R [2017] NZCA 596 at [105]. Fahey provides for a detailed discussion about the difference between amicus curiae (who assist the
court) and standby counsel (who assist self-represented defendants).

At [53]; and R v Hill [2004] 2 NZLR 145 (CA) at [57].
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Therefore, the case establishes that judges should consider whether the use of standby counsel
would assist the court significantly where defendants are self-represented. We recommend that
the judiciary give more active consideration to the use of standby counsel to assist CALD self-
represented defendants in criminal cases.

Guidance for defendants about sentencing translated into traditional full form and simplified
Chinese characters is also crucial as our research has shown that defendants from PRC can
misunderstand the law and cultural norms that prevent them from pleading guilty (where this may
be an appropriate choice) and which prevent them from showing remorse. This can contribute to
them receiving higher sentences than might otherwise have been the case.

Recommendation 22: CALD witnesses

We recommend that the Ministry of Justice develop a briefing on the New Zealand legal system,
and the role of witnesses giving evidence, to be available in both traditional full form and simplified
Chinese characters to help CALD witnesses, including those traveling to New Zealand from PRC
to give evidence in court.

Recommendation 23: CALD jurors

We recommend that the Ministry of Justice develop guidelines for all jurors and potential jurors
that would be suitable for CALD jurors, to ensure that everyone adequately understands their role
and function (including why jury service is important), and the importance of having a requisite
level of English language capability.

The Contempt of Court Act 2019 has recently passed, with one of its purposes to “enable
courts to make certain orders and impose certain sanctions” so that “jury verdicts are based
only on facts admitted or proved by properly adduced evidence after free, frank, and confidential
jury discussions, and the finality of verdicts is protected”.’® Section 13 applies to jurors who
“intentionally investigate” or research information relevant to the trial, where they knew or
reasonably ought to have known that the information is or may be relevant to the trial.’® If the
judge finds the juror guilty beyond reasonable doubt under this section they must not convict
the person, but may impose a fine not exceeding $5,000. It is therefore important that all jurors
are made aware of these restrictions, particularly CALD jurors who are more likely to utilise the
internet or seek assistance from friends and family to help them understand the trial they are
serving on, due to their different cultural background and lower English language capability.

This highlights the need for ensuring there is accessible information available for all jurors
(including CALD jurors) about the role of serving on a jury and the rules they have to follow while
doing so.

Recommendation 24: Collection of better data about jurors and litigants

We recommend that the Ministry of Justice collect data on the reasons for juror excusals, in
particular excusals related to English language capability. Data should also be collected on the
ethnicity of those serving on juries. This will allow the Ministry of Justice to better assess the
numbers of CALD serving on juries, and to identify whether further work is required to ensure
accused are judged by a true jury of their peers.

We recommend that the Ministry of Justice collect ethnicity data for all parties in the courts. We
further recommend that the Ministry of Justice collect ethnicity data on the ethnicities of litigants-

182
183

Contempt of Court Act 2019, s 3(2)(b).

Section 13(6) establishes that information relevant to the trial means: information about the defendant, any person involved in the events
which are the subject of the trial, any person involved in the trial, including a witness, the events that are the subject of the trial, the law
relating to the trial and the law of evidence. It also makes it clear that investigate or research includes to “search any information source,
including the Internet” and asking another person to do so.
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in-person.'* We also recommend that the Ministry of Justice collect data on minimum non-parole
periods and the ethnicities of defendants sentenced, in order to better track themes and trends
as to the cultural factors that may influence the decision of whether to impose a minimum non-
parole period.

Recommendation 25: Translated signage in courts

We recommend that the Ministry of Justice consider providing signage and material in courts in
more languages, based on statistics around the most commonly spoken languages in a particular
region. We understand that this recommendation will have to be considered by the Ministry of
Justice in conjunction with the judiciary.

Recommendation 26: Growing cultural capability

We recommend that the Ministry of Justice ensure that the staff employed in courts reflect the
ethnicities of the general population to grow trust and confidence in the court system and also
to grow the cultural capability of the organisation. It also grows the capability of Ministry staff to
understand and deal with issues CALD parties raise for the court system.’® We also recommend
cultural capability training for staff members employed in courts.’

Recommendation 27: Adoption of relevant recommendations from Australia

We recommend that the Ministry of Justice consider implementing, in conjunction with other
relevant public agencies such as the Ministry of Business, Innovation and Employment and the
Office of Ethnic Communities, recommendations and improvements that were identified from
justice system reviews in Australia, including:'®”

a) The development of legal literacy strategies to provide targeted community education
programmes to newly arrived communities. In Australia, these have been implemented in the
family law jurisdiction,and have included consultations with local communities to identify legal
information needs and misconceptions of the law, collaboration with community members at
all stages, partnerships between migrant services and other local community organisations
and a two-way learning exchange for service providers and migrant communities. While this
recommendation was particular to the Family Court in Australia, these measures would be
beneficial in New Zealand in the higher courts, particularly in light of the increased volume
of Chinese parties in the High Court at Auckland in particular. However, legal literacy is a
problem for all New Zealanders to a greater or lesser extent, and the development of legal
literacy strategies across all demographic groups would be beneficial;'®®

b) The establishment of information and referral "kiosks” in particular courts to link CALD
litigants with support services. Again, this recommendation was specific to the family law
jurisdiction, however, it could be equally beneficial to introduce such “kiosks” in the Auckland
courts to assist CALD parties to find publically available support services and face-to-face
assistance, such as Community Law and the Citizen's Advice Bureau;'®
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In Australia, data is collected on the culture of litigants as well as the areas of law that matters come before the courts. This data collection
will allow the Ministry of Justice to identify themes and trends on the regions and types of law that have the highest volume of Chinese and
CALD litigants: Godwin, above n 11.

This was one recommendation made in Access to Justice Taskforce, above n 38, at 154. It was also referred to in Judicial Council on Cultural
Diversity, above n 35. In the Australian Capital Territory courts, there is a Work Experience and Support Programme, which offers CALD individ-
uals the opportunity to train and gain work experience in the Public service (at 29). In the United Kingdom, the Supreme Court has an Equality
and Diversity Strategy, to grow the diversity of staff and to ensure that the ethnicity of its staff reflect the diversity of the British population.
One of the aims of this strategy is to ensure equal access to justice for diverse clients of the court: UK Supreme Court “Equality and Diversity
Strategy” <www.supremecourt.uk>.

In the Federal Court of Australia, such training is provided through a cultural competency e-learning module, which could be adopted by
the Ministry of Justice in New Zealand. Cultural Awareness Training is also provided by the Tasmanian Department of Justice, when funds
allow, along with a TAFE qualification in Cultural Competence for staff: Judicial Council on Cultural Diversity, above n 35, at 22 and 65.
Access to Justice Taskforce, above n 38; and Improving the Family Law System for Clients from Culturally and Linguistically Diverse
Backgrounds (Family Law Council, 2012).

Family Law Council, above n 187, at 49.

At 95.
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c) Consultation with front-line staff, such as court staff and client service staff, to obtain their
suggestions for actions that will assist CALD clients. In Australia, this consultation has
resulted in translation of particular guidelines, including the affidavit guide, into relevant
languages;'®

d) Introducing a policy similar to the “Community Language Allowance Policy” in the Federal
Courts in Australia, whereby staff who speak another language and have regular client
contact are encouraged to develop and use their language skills with clients; ' and

e) Developing “ethnic naming practices” guidance, which will provide information on the order
in which a name appears, how children are named, if and how a woman’'s name changes
after marriage, divorce or death of a partner, and the pronunciation of names, for different
commonly used languages.'??

New Zealand Law Society/Lawyers
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The Superdiversity Institute discussed the recommendations below with Helen Morgan-Banda,
Executive Director; Glenda Macdonald, General Manager Representative and Auckland Branch
Manager; and Gabrielle O'Brien, Acting General Manager, Law Reform and Sections from the New
Zealand Law Society (the Law Society). They said that these recommendations were timely as
they fit in well with a number of initiatives the Law Society is currently working on, including a
mentoring pilot in Auckland and Canterbury-Westland.

Recommendation 28: Cross-cultural communication training for lawyers

We recommend that the Law Society run Continuing Professional Development (CPD) Seminars
on cross-cultural communication, similar to seminars run by the IJS, to build cultural capability
throughout the profession. Growing cultural capability and Asia capability is essential if lawyers are
to properly understand their clients’ behaviours and their instructions. In particular, it is important
that lawyers receive training on the Chinese rule of law, business culture and the concepts of guanxi
and mianzi, so that they can adequately take account of these cultural differences in advising
their clients. If lawyers properly understand their clients’ cultural background, assumptions and
understandings of law, they will be better placed to understand their client’s instructions and advise
their client about the differences between their birth country and New Zealand's legal system.
Cultural training will help lawyers to encourage their clients to settle disputes where this is in their
best interests, as they will better understand the reasons why Chinese parties are reluctant to settle
disputes. NZAL Lawyers and the Auckland branch of the Law Society held such a CPD session in
September 2019 on “Chinese rule of law and how it differs to that found in New Zealand”

Associate Professor Godwin has written on techniques and strategies to assist lawyers when
they engage in cross-cultural communications. These include increasing cultural awareness,
being aware of your own culture and legal system so you can better understand how that
influences the way you think and communicate, looking at the underlying meaning behind a word,
communicating clearly and in plain English, communicating effectively through interpreters and
preparation. These are all useful suggestions that could be incorporated into CPD sessions run by
the Law Society.’®® Godwin says that “in a cross-border, cross-cultural context, lawyers add value
not only by being culturally aware themselves, but also by helping clients to communicate in a
more culturally appropriate manner, and by acting as a bridge for cultural understanding."'*

190
191
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193
194

Judicial Council on Cultural Diversity, above n 35, at 14.

At 20.

At 21.

Andrew Godwin “Cross-Cultural Communications” (2014) 11 China Business Law Journal 89 at 92.
At 92. See also R v Singh [2019] NZHC 148, discussed below, in the Lawyers’ Perspectives section.
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Recommendation 29: Mediation and alternative dispute resolution

We recommend that all bodies which currently accredit mediators (AMINZ, Resolution Institute
(former LEADR) and the Law Society) develop training and guidance for lawyers working with Chinese
clients to enable lawyers to properly advise their client on how mediation and other alternative dispute
resolution processes work in New Zealand, the differences between mediation in New Zealand and
PRC, and the advantages of mediating a case rather than pursuing it through court. This will help
to ensure that cases that are capable of being resolved through mediation or alternative dispute
resolution are resolved without the parties pursuing their claim in court unnecessarily. We recommend
that all bodies which currently accredit mediators develop cultural training for mediators, so that they
can understand the differences in views and approaches to mediation for CALD people, and ensure
that they can effectively mediate disputes involving CALD parties.

We also recommend that guidance is developed on mediation, and that this written guidance
be made available in both traditional full form and simplified Chinese characters, so that CALD
clients can educate themselves on the New Zealand approach to mediation and the non-litigation
options available to them to resolve their disputes.’® We also recommend that the Law Society,
in conjunction with the Ministry of Justice and other bodies involved in the provision of mediation
services consider a model to ensure that those participating in mediation are provided with an
interpreter if one is required. We recommend that consideration be given to the provision of public
funding for interpreters at mediation for those litigants who would otherwise be unable to afford
one (as we have discussed above, this could be tied to whether they would be eligible for other
funding, such as a reduction in court fees). At present, as far as we are aware, the only public
funding provided for interpretation services at mediation is through publicly provided mediation
services such as those provided by Employment Services at the Ministry of Business, Innovation
and Employment, the Tenancy Tribunal, and the Family Dispute Resolution Service.

Recommendation 30: Collection of better data about practitioners

We recommend that, in addition to ethnicity data, the Law Society request data from lawyers on
where they were born and how long they have lived in New Zealand. We recommend that the
Law Society regularly analyse data on the areas of practice for lawyers of different ethnicities,
as current data shows that lawyers of Chinese ethnicity in New Zealand are less likely to work in
litigation and criminal law.’®® Regular data collection would help to identify any gaps and allow the
profession to take steps to remove these gaps.

Recommendation 31: Application of a superdiveristy lens to Law Society resources for members
of the public

We recommend that the Law Society apply a superdiversity lens to its resources for members of
the public looking for legal representation, including:

a) Having versions of the pages where members of the public can find information about finding
a lawyer available in both traditional full form and simplified Chinese characters;

b) Reviewing the accessibility of its website for the growing number of New Zealanders for
whom English is a second language, to ensure it is easy for visitors to navigate and find
information,;

c) Better utilising the data that lawyers provide on languages they speak to allow Chinese
parties to find Mandarin- and Cantonese-speaking lawyers close to where they live;™”

195
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Such guidelines have been developed in the Northern Territory in Australia: Judicial Council on Cultural Diversity, above n 35, at 51.

Law Society figures show that the four areas of practice in which the highest proportion of Chinese lawyers do “some” work are Company
(67.8 per cent), Property (60.5 per cent), Trusts (47.8 per cent), and Family (36.2 per cent): Geoff Adlam “Lawyer ethnicity differs from New
Zealand population” LawTalk (3 August 2018).

The Law Society registry currently requests lawyers self-select languages that they are fluent in. In the Snapshot of the Legal Profession
from 2018-2019, 208 lawyers self-reported that they spoke fluent Mandarin, which was the highest number followed by French.
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d) Providing the means for members of the public to complain and engage with the Law Society
in their own language, for example, through the provision of telephone interpreting services;
and

e) Developing written guidelines available in both traditional full form and simplified Chinese
characters, for Chinese clients about legal fees in New Zealand, to help lawyers reduce the risk
of misunderstandings about fees, which would hopefully lessen the number of complaints
received by the Law Society.

We recommend that the Law Society review and analyse complaints from or concerning CALD
litigants/clients. If the Law Society could discern some recurring issues or themes from the
complaints, these could be used both to educate lawyers on how to better serve CALD clients,
and to provide CALD clients with information about the legal system in New Zealand which might
avoid complaints being made based on misunderstandings about New Zealand's legal system
and the role of lawyers under it.

Recommendation 32: Mentoring

A handful of the Asian lawyers (born in PRC and in Malaysia) interviewed spoke to the need for
better support and mentoring for young Chinese lawyers.’®® This is particularly important in light
of the emerging issue of small boutique Asian law firms with only Asian lawyers and Asian clients.
It is important that young lawyers get a variety of work, and do not find themselves isolated and
pigeonholed early in their career. This will enable them to be more effective and to better represent
their clients, including Chinese and CALD parties.

The Law Society has recently launched a nine month mentoring pilot programme that will initially
be tested and developed across two centres, comprising Canterbury-Westland and Auckland
branches. The programme consists of mentors and mentees choosing their own delivery format
— either through software matching via Mentorloop or by manual mentoring matching. The Law
Society has advised that the mentoring programme is an opportunity to create more diverse and
inclusive relationships. When registering for the programme mentees and mentors are asked to
list objectives, skills and goals for the mentoring relationship. Cultural competence can be offered
as a ‘skill set’ or listed as an objective or goal for the mentoring relationship. Lawyers from all
areas of legal practice in the two centres have been invited to participate as a mentee or mentor
in the pilot regardless of their stage of career, ethnicity, mode of practice, gender, or place of
work. The nine month pilot programme will inform what will work best for a national programme,
including how to ensure it is a culturally competent mentoring programme. The Law Society has
advised that further enhancements may be made once the pilot is completed and reviewed.

We recommend that the Law Society utilise this pilot to develop mentoring programmes for the
following:

a) Guidance for young Chinese lawyers on avoiding discrimination and stereotyping, both in
court and when dealing with other lawyers, guidance on navigating through the challenges
faced when representing Chinese clients as well as help with networking with the wider legal
community, to ensure that young Chinese lawyers are not isolated;

b) To encourage Chinese lawyers to work or stay working in litigation, so that we can ensure
that there are more Chinese judges in New Zealand in the future. More needs to be done to
encourage Chinese lawyers to litigate, if their written and spoken English proficiency equips
them to do so;

198

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 17 June 2019); Interview with Anonymous, Lawyer (Lucinda King, Auckland, 8 July
June 2019); and Interview with Samantha Hiew, Crotfield Law (Mai Chen, Auckland, 19 June 2019).
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c) To ensure that Chinese lawyers work or stay working in the criminal law field, as anecdotal
evidence from prosecutors suggest that they are more likely to leave to practise in more
lucrative fields, such as commercial law. This also has flow on effects to appointing Chinese
judges to the New Zealand judiciary who have criminal law expertise.” This is particularly
necessary for Chinese lawyers not born in New Zealand, as the culture of New Zealand
courts is a very foreign when compared to Chinese culture and Chinese courts; and

d) For lawyers working with criminal accused, both Chinese and New Zealand European. In
an interview, Crown Prosecutor Steve Symon noted that New Zealand European lawyers
representing Chinese accused may not adequately understand the instructions from their
client, due to a language barrier, or understand why they have behaved as they have, due to
a cultural barrier. Symon also noted that Chinese accused may be more likely to instruct a
Chinese lawyer who is not familiar with criminal work, due to a pre-existing connection and
their ability to speak Mandarin or Cantonese — e.g. the lawyer may be the family lawyer for
property matters. It is important that both sets of lawyers receive mentoring and support to
ensure that they are adequately equipped to provide fair representation for their client.

The need for mentoring and training for Chinese lawyers was also identified in a recent High Court
case, where Whata J heard an appeal against the decision of the National Standards Committee.
Justice Whata notes:?%

Relevantly, also, there is an evident cultural dimension to Mr Young’s conduct with which | think many
lawyers in New Zealand will be unfamiliar. It appears to me Mr Young brought to the underlying litigation
his life experience in commercial dealings in China, which influenced his dealings not only with Mrs Z
but with Mr D. While this provides no justification for his conduct in the litigation or subsequently, it helps
inform our response to it and where we might target further practical training and education about, among
other things, the norms that must be adhered to as practitioners of the law in New Zealand.

We also recommend that the Law Society and the profession work together to establish a group
of practitioners who are skilled and experienced in advising Chinese clients, so that they can
provide advice and assistance to lawyers who are lacking that experience, including through the
mentoring pilot.

We recommend that the larger firms in New Zealand do more to recruit and retain Chinese lawyers,
and also take steps to ensure that they are not pigeonholed into servicing only Chinese clients.
This breadth of general experience is also necessary to allow Chinese lawyers to develop the skills
required to later be appointed to the bench as judges, if that is a goal of theirs.

In addition to the above, we recommend that the Criminal Bar Association do more to encourage
Chinese lawyers to either join or continue to practice in the criminal law field, and that the New
Zealand Bar Association do more to encourage Chinese lawyers to litigate if they have sufficient
English language skills.

Investigators and interviews

Recommendation 33: Interviews with CALD

263 While we note that the Police, in their Investigative Interviewing Suspect Guide, have some
guidelines in relation to interviewing suspects from different linguistic or cultural backgrounds or
with different religious beliefs,?" we recommend that further guidance be developed that assists
the Police and other investigators in how to interview CALD parties fairly.

199 Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

200 Young v National Standards Committee [2019] NZHC 2268 at [99]. This case is analysed in greater detail at [708]-[713] of this report.

201

See New Zealand Police “Police Investigative Interviewing Suspect Guide” at 32 (Obtained under Official Information Act 1982 Request),
available at <fyi.org.nz>.

© Superdiversity Institute for Law, Policy and Business =« « + « « « « « « « « .« . . . . . 509



<< CONTENTS
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be more likely to state that their level of English language competency is high. This may be due to
the cultural concept of face and deference and respect for authority. Chinese accused may also
be more likely to agree to be interviewed even when it would be self-incriminating (as they may not
understand what self-incrimination means). Investigating agencies should therefore ensure that
there is access to quality interpreters when required.

We are pleased to note that the Police have developed a Multilingual Rights Caution document,
and recommend that printed copies be available at every Police station. We recommend also that
CALD interviewees be advised that they can request the assistance of an interpreter.

Recommendation 34: List of lawyers who speak different languages available at police stations

We recommend that the list developed by the Law Society of lawyers who speak different
languages be available at Police stations for criminal accused to quickly access legal advice in
their own language if required. We note that the Police Detention Legal Assistance service does
already state where rostered lawyers speak a second language.

Cross-agency recommendations
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Recommendation 35: Judiciary to reflect New Zealand'’s superdiversity

We recommend that the New Zealand Law Society, the Ministry of Justice and the Criminal Bar
Association consider and implement steps to ensure that there are sufficient numbers of Chinese
and Asian lawyers in the pipeline to become judges. As noted in the Judicial Appointments Protocol
for senior court judges, “it is very important that the judiciary comprise those with experience of
the community of which the court is part and who clearly demonstrate their social awareness."?%
These groups all have a shared interest in ensuring that the New Zealand judiciary is representative
of our increasingly superdiverse population.

We recommend that the Attorney-General's Judicial Appointments Unit amend the Judicial
Appointments Protocol, to include NZ Asian Lawyers in the list of parties who may be contacted
at the nomination stage, alongside the existing reference to the Maori Law Society and women
lawyers' associations. We also recommend that nominations be sought from the Minister for
Ethnic Communities alongside the Minister for Women and the Minister of Maori Development.?%

Amore superdiverse judiciary will assist with the cultural capability of the judiciary overall. Justice Kyrou
has written on the benefit his superdiverse background has afforded him as a judge in Australia:?%

My experience as a victim of racism in my youth has helped me to gain a deep appreciation of the
importance of cultural awareness and tolerance. | seek to uphold these values in my work as a judge.

At times, my Greek background has assisted me to understand the evidence given by some witnesses
with European backgrounds. For example, in a case involving a claim for damages for personal injuries,
the plaintiff gave evidence that, as a result of the defendant’s wrongful act, he locked himself in his
house for three years. Counsel for the defendant then cross-examined the plaintiff at length to establish
that he was lying because he was seen in the local bank and supermarket on numerous occasions.
Counsel appeared to be unaware that, in some cultures, exaggeration is considered a legitimate form
of emphasis rather than as a dishonest lie. Counsel’s cross-examination to establish that the plaintiff's
evidence was literally untrue missed the plaintiff's point, namely, that he became withdrawn and did not
socialise.

202
203
204

Judicial Appointments Protocol (Ministry of Justice, 2019) at 4.
At 6.
Kyrou, above n 117, at 4.
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Recommendation 36: Education at Law Schools and Professionals courses

We recommend that the New Zealand Law Society, in conjunction with the Council of Legal
Education and the College of Law work to provide additional practical training for those completing
legal professionals courses. Such practical guidance in the day to day tasks lawyers are required
to do would assist all law graduates and students and especially those who are CALD to develop
the necessary knowledge and skills required to practice law in New Zealand.

We also recommend that the New Zealand Council of Legal Education consider the inclusion
of some of the key issues and challenges faced by lawyers in advising CALD clients when
prescribing courses of study required to be undertaken by candidates for admission as barristers
and solicitors for example in the university core law paper, Legal Ethics. This will help to ensure
that all law students are aware of these issues, and are better prepared to effectively advise all of
their clients, including their growing numbers of CALD clients.

It is also important for legal academics teaching at law schools to consider the impact of
superdiversity on the content of courses they teach. Forexample, in evidence law courses, students
should be taught about the extra issues and challenges that CALD witnesses and documents not
written in English pose for counsel and for the courts. In order to effectively understand these key
issues one of the universities in New Zealand (or more than one) should consider the establishment
of an “Asian Law Centre” (such as the Asian Law Centre at the University of Melbourne). This
could be a source of advice and scholarly comment, a place that coordinates briefings, advisory
opinions and be available to be called on by judges to give advice or to provide expert witnesses.
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As the number of Chinese in New Zealand increases, so do the number of Chinese parties in the
New Zealand courts.

Chinese are not a homogenous cultural group.?°® The specific culture of a Chinese person depends
on where they were born. Chinese can come from a variety of places due to the Chinese diaspora
- PRC, Hong Kong, Taiwan, Singapore, Malaysia, US, India, Canada, Australia. Where these people
were born affects their culture, languages and view of the rule of law. It also becomes important to
get interpreters who come from similar places so they understand the different dialects, accents,
and cultural nuances.

The Chinese community is made up of many sub-groups, divided by language and dialect coming
from very different countries with distinct legal and political systems. In the 2018 Census, 231,387
people identified as Chinese, 4,866 people identified as Malaysian Chinese and 6,570 identified as
Taiwanese.?% Of the population usually resident in New Zealand, 132,906 identified as being born
in PRC, 10,992 in Hong Kong, 10,440 in Taiwan and 6,741 in Singapore.?” PRC was the third most
common place of birth after New Zealand and England.?®

Also note that the meaning of the phrase “recent migrants” can be variable — seven New Zealand
public sector bodies used nine different definitions of “recent migrants” ranging from two to less
than 10 years of residence across 16 different research reports.?® Dr Andrew Zhu referred us to
his research WTV- Trace Research Chinese Poll 2017, which found that seven years living in New
Zealand was the differential point for Chinese from PRC to “significantly readjust their democratic
thoughts”, as Dr Zhu put it.21°

Statistics New Zealand 2013 and 2018 Census data shows that the CALD population of New
Zealand is significant and growing — including the significant number of residents who say they
cannot even speak conversational English.

The 2018 Census data demonstrates that the number of New Zealanders who identify as being
of Asian ethnicity has grown significantly in the five years since 2013. In 2013, 11.8 per cent of
the usually resident population identified as of at least one Asian ethnicity, and in 2018 that had
increased to 15.1 per cent.?" One in five of those who identified as of Asian ethnicity were born in
New Zealand, so they should not have any English capability issues. This increase was the largest
for any ethnic group, and the percentage of New Zealanders who identified with an Asian ethnicity
grew more than those who identified as Maori. Demographic projections based on the 2013 data
of who will be the majority and minority populations in 2038 forecasted that 51 per cent of the
population will identify as either Asian (22 per cent), Maori (18 per cent) or Pacific peoples (11 per
cent).2012
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Amartya Sen cautions against the view that people have, or belong to, a single unchangeable culture or cultural identity, or that cultural
groups are homogenous and monolithic, such that it is impossible to have membership in multiple groups or identities: “The insistence on a
choiceless singularity of human identity not only diminishes us all, it also makes the world much more flammable”; “Civilizational or religious
partitioning of the world population yields a “solitarist” approach to human identity, which sees human beings as members of exactly one
group (in this case defined by civilisation or religion, in contrast with earlier reliance on nationalities and classes)”; “A solitarist approach
can be a good way of misunderstanding nearly everyone in the world”: Amartya Sen Identity and Violence: The illusion of Destiny (Allen Lane,
London, 2006) at xii—16.

Statistics New Zealand, above n 7, at table 3.

The numbers of those that identified as born in Taiwan and those who identified as being of Taiwanese ethnicity differ, as a person’s place
of birth may differ from how that person identifies their ethnic or national group.

2.9 per cent of the usually resident population were born in PRC, an increase of 0.7 per cent from the 2013 Census: Statistics New Zealand,
aboven7.

Health and safety regulators in a superdiverse context: Review of challenges and lessons from the United Kingdom, Canada, and Australia
(Superdiversity Institute for Law, Policy and Business, December 2018) at [112].

Email from Dr Andrew Zhu (Director, Trace Research Limited) to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report,
14 October 2019.

Statistics New Zealand, above n 3.

Statistics New Zealand “Ethnic diversity projected to rise” (18 May 2017) <archive.stats.govt.nz>.
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In the 2018 Census, 105,462 people indicated that they did not speak English, Maori or New
Zealand sign-language.”® In the 2013 Census, 87,534 people (or 2.2 per cent of the general
population) indicated they are not able to have a conversation about every day things in English
(an increase of 5,595 people from the 2006 Census). 64 per cent of these people identified with
at least one Asian ethnicity, and 59 per cent spoke a Chinese language instead of English. 65 per
cent of these people lived in the Auckland region. A majority of non-English speakers are adults
who were born overseas (86.1 per cent).?'

Burns reported in 2001 that almost a quarter of new migrants were unable to hold a conversation
in everyday English and among Asian people who have lived in New Zealand between five and
15 years, 18 per cent still did not speak English. Among Pacific peoples who have lived in New
Zealand for that same amount of time, almost a quarter did not speak English either.?'®

These census results correlate with several studies which indicate that, as would be expected,
Asian migrants have worse English speaking skills than the general population. However, many
studies also suggest that Asian migrants’ English skills are not necessarily determined by the
length of time they have been in New Zealand, but by their age at arrival and the areas where they
have lived upon arrival. These studies are set out below.

Professor James Hou-Fu Liu writes that age at migration is a significant factor in a person’s
ultimate ability to learn English.?'® Similarly Bleakley and Chin in their study of non-English speaking
US migrants, found a strong correlation between an immigrant’s age on arrival and their ultimate
English skills as adults, with the participants who arrived before age nine being uniformly fluent in
English, and those arriving later tending to have worse proficiency. Bleakley and Chin report:?"”

For each year past age nine that an immigrant from a non-English speaking country arrives, the
probability of speaking any English decreases 0.6 of a percentage point, speaking English well decreases
three percentage points and speaking English very well decreases seven percentage points.

This would indicate that an immigrant from a non-English speaking country who arrived at age 14,
would be 35 per cent less likely to speak English very well, than if they had arrived before age 9. An
immigrant who arrived at age 20 would be 77 per cent less likely.

Bleakley and Chin's study concerns the ‘critical age hypothesis”?'® which predicts that the
ultimate language proficiency for a person learning a second language is correlated with the age
at which the person begins to learn the language: the younger the learner is when starting, the
more proficient they are likely to become. However, beyond the “critical age”, although a person
remains capable of learning a new language, there is a negative correlation between their age and
their likely level of attainment. The older a person is when beginning to learn a new language, the
less likely that person is to become as proficient as younger learners.?'® Cook describes the critical
age hypothesis as:?%

..there is a period when language acquisition takes place naturally and effortlessly... the optimum age for
language acquisition falls within the first ten years of life. During this period the brain retains plasticity, but
with the onset of puberty this plasticity begins to disappear.
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Statistics New Zealand, above n 7, at table 15.

Statistics New Zealand, above n 22. Note that at the time of publication this breakdown of figures was not yet available for the 2018 Census.
Jennifer Burns “Court Interpreters” [2001] NZLJ 475 at 475.

Affidavit of Professor James Hou-Fu Liu Department of Internal Affairs v Q HC Auckland CIV-2017-404-132, 9 March 2018.

Hoyt Bleakley and Aimee Chin "Age at arrival, English proficiency, and social assimilation among US immigrants” (2010) 2(1) American
Journal of Applied Economics 165 at 175 (citations omitted).

EH Lenneberg The biological foundations of language (1967, Wiley, New York).

Zhengwei Pei “The Younger the Better? A Multi-factorial Approach to Understanding Age Effects on EFL Phonological Attainment” (2019)
5(1) Journal of Language and Education 29 at 38-39.

V Cook "Multicompetence and Effects of Age” in DM Singleton and Zsolt Lengyel (eds) The Age Factor in Second Language Acquisition:
A Critical Look at the Critical Period Hypothesis (Cromwell Press, England, 1995) at 51-66.
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Stevens similarly found that both age at arrival and length of time since arrival showed strong
correlation with English ability as adults, observing:?*'

Very young learners, starting before age five or so, are almost certain to report being proficient (second
language) speakers in adulthood. The decay in (second language) learning appears to start in early
childhood and to continue through childhood and adolescence.

Stevens hypothesises that the timing of immigration sets a person on certain life course
trajectories which ultimately affect their English speaking abilities as adults. For example, younger
immigrants are more likely to attend school in their new country, which greatly improves their
ultimate English skills in comparison to older migrants.???

Bleakley and Chin also examined the link between the English language proficiency of migrants
living in the United States and their residential location. They found that, the greater a person’s
English language proficiency is, the more likely that person is to live outside an “ethnic enclave”
(defined as residential clusters or social networks of immigrant communities).??® Accordingly,
migrants living in ethnic enclaves are likely to have lower English language proficiency than
migrants living outside ethnic enclaves. Liu hypothesises that this is due to limited opportunities
to practice and improve their English language skills.??* The concept of “ethnic enclaves” is similar
to the concept of “ethnoburbs” explored by Xue, Friesen and Sullivan. Xue, Friesen and O'Sullivan
describe ethnoburbs as multi-ethnic communities, with one ethnic group showing significant
concentration but not necessarily forming a majority. Their study of Asian “ethnoburbs”in Auckland
showed that 60 per cent of Auckland’s Chinese population resided in three large contiguous
regions, one in each of North Shore City (suburbs in the inner North Shore away from the east
coast beaches), Auckland City (extending into Waitakere City; the CBD, Mount Albert, and New
Lynn) and Manukau City (including Pakuranga, Dannemora, and Botany Downs).?”> The authors
state that from these three large contiguous regions, “we arrive at a picture of a broader Auckland
ethnoburb, which can be subdivided into five somewhat distinct (but related) ethnoburbs”: North,
CBD, Central East, Central West, and East. Interestingly, two of these ethnoburbs correspond with
the busiest courts in the country: the Auckland and Manukau District Courts (although note that
these Courts also correspond to the areas of greatest population density in New Zealand).??¢

There are several implications for access to justice of parties having poor English language
skills, and there are many examples of how poor English language skills can prejudicially affect a
person’s ability to understand and comply with the law in this Report in the Case Review section.??’
Research from Professor James Sun and Dr Andrew Zhu also shows that English ability is the
most influential factor for Chinese immigrants to live a successful life in New Zealand, and that
this is more influential than one’s academic qualifications and professional skills.??

Briere writes that the American “Miranda rights” contain legal words difficult enough that
immigrants with poor language skills are “highly unlikely” to be able to understand their rights.
Briere gives the example of a Thai defendant who had given self-incriminating evidence after
waiving his Miranda rights. Briere assessed the Thai defendant’s English ability as “in the third
percentile of beginning high school freshmen”, and concluded that due to the low frequency of
the words “attorney” and “questioning’, it was very unlikely that the Thai defendant would have
understood his rights to a sufficient degree to waive them.??
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Gillian Stevens "Age at immigration and second language proficiency among foreign-born adults” (1999) 28(4) Language in Society 555 at
573.

At 574.

Bleakley and Chin, above n 217, at 188.

Affidavit of Professor James Hou-Fu Liu, above n 216, at [30].

Xue, Friesen and O'Sullivan, above n 23.

District Court of New Zealand “Statistics 2018" (June 2018) <www.districtcourts.govt.nz>.

Under the heading Low English language capability of parties resulting in Court against them, in the Case Review section.

Email from Dr Andrew Zhu (Director, Trace Research Limited) to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report,
14 October 2019. Publication of this research is forthcoming.

Eugéne Briere “Limited English speakers and the Miranda Rights” (1978) 12(3) TESOL Quarterly 235, at 239 and 241.
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The low frequency of legal terms in everyday speech and writing is substantiated by reference to
relevant English language corpora (corpora are “set[s] of language production samples designed
to be representative of a language”).*? iWeb Corpus is a collection of 14 billion words sourced
strategically from 22 million webpages. The Corpus ranks 60,000 words in order of their frequency
(“the” being the most commonly used word, and “pure-hearted” being the least commonly used
word of the 60,000).

10 of the most common legal terms and their iWeb Corpus rank are listed below:?%

Word Ranking
Credibility 6883
Default 1400
Defendant 4054
Discovery 2583
Pleading 19270
Liability 2628
Malpractice 14826
Negligence 8978
Plaintiff 6027
Testify 5617

Stuart Webb, Professor of applied linguistics at the University of Western Ontario, has found that
a second language learner is unlikely to be able to acquire a vocabulary of more than 3,000 words,
even after years of study in a traditional setting.?®? This means that words such as ‘credibility’,
‘pleading’, ‘malpractice’, ‘negligence’, ‘plaintiff’ and ‘testify’ are all unlikely to be understood by
second language speakers, and even less so by second language speakers who did not immigrate
at an early age.

In other words, because legal terms are so uncommon in everyday language, the chances of
a second language user understanding them is highly unlikely, even where they are relatively
competent in their second language. Dr Ng cites a survey of jurors from Hong Kong courtrooms,
where trials are usually conducted in English, but the majority of jurors speak Cantonese as a first
language, which found:?*

..a significant proportion of jurors have some difficulty in understanding the English language” and may
not have a sufficient knowledge of English “to understand the evidence of witnesses, the addresses of
counsel and the judge’s summing-up.

Legal jargon can also produce difficulties in translation, as many western legal concepts do not
have suitable equivalents in other cultures and languages. Pecol (a professional interpreter and
translator) says, regarding translation into Spanish language in American Courts:?

The legal language, even when it is interpreted into Spanish, many times does not convey any actionable
or usable information to the (limited English proficiency) individual, unless there is a more elaborate
explanation given, which is seldom the case. Concepts such as jury trial, grand jury, beyond reasonable
doubt, preponderance of the evidence, probable cause, indictment, deposition, escrow, liability insurance,
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Kristina Nilsson Bjorkenstam “What is a corpus and why are corporat important tools?” (unpublished paper). Ms Bjérkenstam is a Researcher
in Computational Linguistics at Stockholm University.

Sourced from Ury & Moskow “10 Legal Terms You Need to Know” (28 May 2007) <www.urymoskow.coms.

Beth Sagar-Fenton and Lizzy McNeill “How many words do you need to speak a language?” BBC Radio 4 <bbc.com>.

Ng, above n 43 (citations omitted).

Nidia Pecol “Reflections on interpreting: Help for the Criminal Practitioner” (2017) 32(2) Criminal Justice 28 at 30.
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homeowner’s insurance, memorandum of agreement, and a myriad of others either do not exist or are not
used in Spanish-speaking cultures.

Relevant cultural factors: guanxi, mianzi and the Chinese way of doing business

295 Cultural factors also impact Chinese parties’ behaviour and this is important for participants in
the New Zealand legal system to understand. The concept of guanxi is a special Chinese cultural
factor that has and continues to play an important role in Chinese social and economic systems.?®
There is no precise translation of the term available, but Zhang and Hong have stated that it can
be defined as “relationships or social connections based on mutual interests and benefits, which
is achieved by exchanging favours and giving social status between guanxi partners.”?® Guanxi
can have both a social and a commercial function.

296 Guanxi is closely linked with Chinese Confucian culture that rules social behaviours between
people.?®” There are also similar concepts in Japan, Korea and Russia, among other countries.?*
Victoria University Law Faculty academic Dr Ruiping Ye has noted that Confucian tradition
remains “far and wide reaching for ordinary Chinese people because it penetrated every aspect of
the society, affected people’s lives and has been passed on from generation to generation.”?*®

297 A corresponding concept of guanxi is renging, or, the exchange of favours. It is the idea that if
someone does you a favour, you then owe them renging, to be paid at the appropriate time.?*
Zhang and Hong also note that Chinese people mix personal and business relationships, and so
a business favour can be used to repay a personal renging and vice versa.?!

298 A further corresponding concept of guanxi is mianzi (face). Mianzi relates to a person’s reputation
and social stature, as well as the power to influence in guanxi relationships. Chinese culture places
a high value on mianzi, and retaining face is a primary objective in Chinese society.?#?

299 Guanxi and mianzi are important concepts when considering how to ensure equal access to
justice for Chinese parties.

300 Face, or mianzi is defined as ‘[tlhe conception of self that each person displays in particular
interactions with others”.?*® This conception of “face” is threatened when another person
undermines or challenges you. Therefore, the Equal Treatment Benchbook of the English Judicial
College, states that East Asian individuals may be concerned with not only saving their own face,
but also the face of judges and advocates, and face saving desires will be even more acute if
members of their culture are present. The Benchbook recommends that judges should not say
phrases such as “do you understand” or “you are not making yourself clear” as this entails loss of
face to the person by drawing attention to lack of fluency or clarity in their speech. Accordingly,
the Benchbook recommends that any negative or critical comments should be softened when
addressed to East Asian people in the courtroom.*

301 Professor Sarah Biddulph said in an interview that for people of Chinese ethnicity, being charged with
a crime is a big loss of face.?”® As will be demonstrated by the cases analysed in the Case Review

235 Zhang Chi and Hong-Seock-Jin “Guanxi Culture: How it Affects the Business Model of Chinese Firms” in E Paulet and C Rowley (eds) The
China Business Model: Originality and Limits (Chandos Publishing, London, 2017) 19 at 19.

236 At 19-20.

237 At 21.

238 At 22.

239 Ruiping Ye “Chinese in New Zealand: Contract, Property and Litigation” (2019) 25 CLJP/JDCP 141 at 168.

240 At 28.

241 At 29.

242 At 30.

243 Quote from WR Cupach and others Facework (Sage Publishing, Thousand Oaks (CA), 1994) in Mark Redmond “Face and Politeness
Theories” (2015) 2 English Technical Reports and White Papers at 6.

244 Judicial College, London, above n 121, at 8-12.

245 Interview with Professor Sarah Biddulph, Director — Asian Law Centre, Melbourne University School of Law (Mai Chen, Auckland, 3 and 4
September 2019).
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section, this can result in Chinese defendants being less likely to demonstrate remorse for their
actions out of a desire to “save face”. Even if they might feel remorse, they do not wish to lose face
and bring shame on their family by showing it to the court.?4

Mianzi may also result in Chinese litigants being less likely to be willing to reach a settlement in a
dispute, out of a desire to “save face” and not appear to have “lost."**’ Associate Professor Andrew
Godwin has written that judicial mediators in Australia have observed that ‘loss of face' is a real
concern of parties, and can “significantly hinder negotiations”, with parties sometimes unwilling
to make the first offer or compromise, out of a fear of how they will be perceived, including in
their local ethnic community.?*® Godwin also received feedback from judges that due to a lack of
understanding about the legal system and court process in Australia, Asian litigants may view the
“mere fact that litigation has been commenced as a significant insult and the continued existence
of the legal proceedings can act as a barrier to commercial negotiations."?#

Godwin has also written about how in Chinese culture, one’s identity is connected to the group,
and that persons of Chinese ethnicity, as well as being concerned with their own face, are also
concerned with the face of the community, institution or work unit they belong t0.?°® Godwin notes
that this can sometimes impact on the willingness of Chinese to speak as individuals and to
disclose information that may be considered to be “detrimental to the interests of the group.”?®
Lastly, Godwin writes that the hierarchical society in PRC also “results in the individual deferring to
authority, responding to questions and providing answers that the individual considers the person
in authority wants to hear and also a reluctance to admit when something is not understood or
when the individual does not have an answer."?5?

Guanxi also impacts on a person of Chinese ethnicity’s approach to negotiation. Godwin has
noted that the modern Chinese term for negotiation, tanpan includes the character meaning
“discuss” and “decide” which emphasises that negotiation is two parties discussing and agreeing
on the outcome. Godwin says “[ijn this respect, the focus is more on the relationship and process
aspects rather than the content.””>® When contrasting Western and Chinese conceptions of law,
Godwin says:?>

.. law in traditional China was viewed more as a tool for regulating society. Its primary purpose was to
prevent people from doing the wrong thing, rather than to ensure that people did the right thing. As a
result, law was more relevant to “public ordering” — regulating the relationship between a state and its
subjects — than “private ordering” — regulating the relationship between private individuals... the Chinese
have traditionally relied more on relationships to regulate their private affairs and resolve disputes than
impersonal rules as embodied in contracts.

In our interview with Dr Leo Liao, Senior Lecturer at the Waikato University Law School, he referred
to guanxi as being like a spider web, with individuals being the spiders on the web. Dr Liao said
that without guanxi, a person of Chinese ethnicity is like a spider without a web, as relationships
and connections are inextricably linked with an individual's identity.?%
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Under the heading Sentencing Chinese Defendants in the Case Review section.

Examples of this are included from our interviews with judges, lawyers and also in the Case Review section.

Godwin, above n 11. In Australia, most of the State Supreme Courts provide court-annexed mediation services, with mediations conducted
by officers of the court. In some courts this is only done by registrars, and in others by both registrars and/or judicial officers: PA Bergin
“Judicial Mediation in Australia” (speech delivered to the National Judicial College Beijing, 25-28 April 2011).

Godwin, above n 11.

Godwin, above n 11.

Godwin, above n 11.

Godwin, above n 11.

Andrew Godwin “Negotiate” (2013) 5 China Business Law Journal 687 at 688.

At 688.

Interview with Dr Zhixiong (Leo) Liao, Senior Lecturer & Director of International Relations (Law), University of Waikato, (Mai Chen, Auckland,
2 September 2019).
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Dr Liao also said that “face” is measured by one's reputation in the eyes of others in Chinese
culture.?®® This helps to explain why people of Chinese ethnicity place so much weight and
emphasis on keeping or saving face.

Cultural factors as a tool to understanding transactions between Chinese parties

307

308

309

310

Guanxi often governs the Chinese way of doing business, and is in part the reason why Chinese
people are less likely to conduct business by using a formal contract and more likely to do so via
a "handshake.” As Dr Ruiping Ye notes:?*’

As written contracts are perceived as evidence for transactions, and requiring evidence for agreements
with one's family or friends would appear to be distrusting, many harmony-loving Chinese will find it difficult
to ask for a written contract with family, friends or close acquaintances. In cases of close relationship, it is
honour that binds the parties, rather than the written contract. Nevertheless, each party would believe that
a binding contract exists between them if the terms of the agreement have been discussed and words of
confirmation have been spoken unequivocally.

Dr Ye notes that where contracts are drafted, they are generally brief. Dr Ye says that this
was “sufficient when the society operated on the basis of mutual trust and was governed by
social pressure” but that it is “increasingly becoming insufficient as modern life becomes more
complicated” and that “parties who are not assisted by competent lawyers do not necessarily
turn their minds towards complex or ambiguous matters."?%® This concern, and the challenge that
this creates in ensuring the courts are adequately equipped to provide Chinese parties with equal
access to justice, is reflected in some of the cases in our case review, and also in our interviews
with judges and lawyers.?®

The concept of xinren, loosely translated as interpersonal trust, is another aspect of Chinese
culture that means Chinese tend to trust individuals more than systems, which is the opposite to
Western culture.?®® “This inherently results in difficulties in trusting the legal system (system trust).
Therefore, Chinese tend to place their trust in individuals and on personal agreements rather than
on contracts."?" This way of doing business can cause clients difficulties in New Zealand when
they find that these dealings go sour, as our legal framework is based around written agreements.
Associate Professor Godwin has received feedback from judges in Australia that, in disputes
involving parties of Chinese ethnicity, commercial deals are often poorly documented and “the
legal documents do not reflect the true position between the parties.”??

Dr Liao has developed a “3D model” or “matrix” to assist in understanding the nature of a
transaction between Chinese parties — e.g. is it a gift, loan or investment - where there are no
contemporaneous documents. The matrix asks a judge or lawyer to consider the closeness of the

connection, the value involved and the party’s “stickiness” to traditional Chinese culture, as well as
any “interference factors” when considering the nature of the transaction.??

311 Dr Liao says the relationship between the parties is important. For example, if the payment was
made to a son, it is more likely to have been a gift than if the payment were made to a daughter,?%

256 Interview with Dr Zhixiong (Leo) Liao, Senior Lecturer & Director of International Relations (Law), University of Waikato, (Mai Chen, Auckland,
2 September 2019).

257 Ye, above n 239, at 157.

258 At 158.

259 Under the heading Lack of contemporaneous documentary evidence in the Case Review section.

260 Anna Khan, Judith Zolkiewski and John Murphy “Favour and opportunity: renging in Chinese business relationships” (2015) 31(2) Journal
of Business & Industrial Marketing 183 at 184.

261 At 184 (citations omitted).

262 Godwin, above n 11.

263 Dr Liao's matrix is appended at Appendix 2.

264 In Chinese Society, under the patriarchal tradition, when daughters marry, they move out of their familial home and join their husband's

family, whereas the son remains within his family: C Cindy Fan and Yougin Huang “Waves of Rural Bridges: Female Marriage Migration in
China” (1998) 88(2) Annals of the Association of American Geographers 227 at 230.
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and payments made to blood relatives are viewed differently to payments made to non-blood
relatives.?%

The next consideration is the value of the transaction. Dr Liao says if the amount is small, it is
more likely to be a gift, when compared to a large amount of money. Dr Liao gave the example of
a few thousand dollars paid to a nephew as a wedding gift compared to a payment of hundreds
of thousands of dollars to buy property, which is more likely to be an investment.?%

Another important factor to consider is the extent of a party’s “stickiness” to traditional Chinese
culture. Dr Liao gave himself as an example. He has lived in New Zealand for a reasonably long
period of time, and works at a university with people of many different ethnicities, which has
allowed him to integrate more easily into New Zealand culture. Dr Liao's stickiness to Chinese
culture will be very different to a party who still resides in PRC and has made a payment to
someone in New Zealand that is now in dispute.?’

Lastly, Dr Liao refers to “interference” factors such as the type or purpose of the transaction,
marriage status, time lapsed, education, policy, understanding of law etc. as all assisting to
determine the true nature of the relationship.26®

The legal system and law reform in PRC

315

316

317

318

The court system in PRC has undergone significant reform since 1978, when PRC reconstructed
its legal system.?° Dr Ruiping Ye conceptualises Chinese legal culture as a mixture of traditional
Confucian values, “modern” Western values and the socialist ideology of the Chinese Cultural
Revolution.?”®

In 1999, the Supreme People’'s Court (SPC) issued a 5 year plan for reforming PRC’s courts, with a
second 5 year plan issued in late 2005.2”" These plans resulted in further law reform occurring in
PRC. The plans are ongoing, and the fourth plan, from 2019-2023, is now in place.

Professor Benjamin J Liebman, Director of the Center for Chinese Legal Studies, Columbia Law
School, has described these reforms as “largely either general and overly abstract, or primarily
technical changes designed to address competence and fairness, not courts’ authority or influence
over other state actors."?”?

However, some of these reforms were not just technical, but substantive. Article 9 of the Judges
Law of the PRC required all new judges to have a Bachelors degree. This has resulted in an
increased number of judges now possessing university qualifications (whereas previously, many
judges were not university-educated), although this process of education and professionalisation
has been ongoing for some time. The SPC has also taken steps to improve the quality of court
decisions, including by issuing a notice stating that “opinions should include both accurate
descriptions of the facts and evidence and logical arguments and legal reasoning.”?’®
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Interview with Dr Zhixiong (Leo) Liao, Senior Lecturer & Director of International Relations (Law), University of Waikato, (Mai Chen, Auckland,
2 September 2019).

Interview with Dr Zhixiong (Leo) Liao, Senior Lecturer & Director of International Relations (Law), University of Waikato, (Mai Chen, Auckland,
2 September 2019).

Interview with Dr Zhixiong (Leo) Liao, Senior Lecturer & Director of International Relations (Law), University of Waikato, (Mai Chen, Auckland,
2 September 2019).

Interview with Dr Zhixiong (Leo) Liao, Senior Lecturer & Director of International Relations (Law), University of Waikato, (Mai Chen, Auckland,
2 September 2019).

Benjamin L Liebman “China’s Courts: Restricted Reform” (2007) 21(1) Columbia Journal of Asian Law 2 at 10.

Ruiping Ye “Chinese in New Zealand: Contract, Property and Litigation” (paper presented to Cross Cultural Communication in the Courtroom:
Senior Courts Update, Auckland, May 2019).

Liebman, above n 269, at 10-11.

At11.

At 13.
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Nevertheless, Professor Liebman notes that intervention by Party officials “continues to be a
legitimate action”.?”* Liebman also states that, while intervention by Party officials has decreased
in more routine proceedings, Party officials continue to intervene in politically sensitive cases.
Moreover, the “scope of sensitive cases remains wide, and can include not only major criminal
or political cases, but also cases involving the financial interests of either the Party-state or
individuals with Party-state ties, cases involving high profile numbers, those involving a large
number of potential plaintiffs, and cases receiving extensive media coverage."?’®

Liebman states that enforcing decisions remains difficult for courts in PRC. Litigants continue
to ignore decisions against them. Local protectionism and intervention in cases by Party-state
officials and departments also add to the difficulty in enforcing court decisions.?’® However, in
recent years, PRC has piloted a “social credit” system, which allocates “black marks” for those who
fail to perform and comply with court decisions.?”” PRC intends to implement this system in 2020,
and this may impact on the enforceability of court decisions.

Another challenge to a genuine separation of powers in PRC is the politicisation of the courts.
Liebman notes that while some steps have been taken which have reduced the extent to which
courts are a “political tool of the state”, “Courts do not appear more likely to challenge Party
authority than in the past” and further that “indeed, depoliticisation — to the degree it has occurred

— may be possible precisely because courts are not a challenge to Party authority."?’8
Lawyer Fei Fei Teh has also written on the separation of powers in PRC. She writes:?”°

Meanwhile, there is the “continued uncertain status of the law” in China. On the one hand, one legal scholar
can acknowledge that China has the legal framework with all the legislation and law in place. On the
other hand, that same person has to acknowledge there is serious doubt as to the effectiveness of the
implementation of that multitude of laws. For as long as the power of all of the three branches of the
government centres in one Party state, law will continue to be only policy in China.

With regard to the independence of the judiciary, the role and status of judges in PRC is explained
by Professor Stanley Lubman, as follows:?%

..the role of the judge has been defined only ambiguously. In a noteworthy essay, one Chinese law
professor who has analysed the content of the internal newspaper of the courts concludes that judges
are celebrated for being good soldiers of the state, not wise dispensers of justice. In the same essay he
points also to a second aspect of the role of judges when he characterises their behaviour as that of
bureaucrats. Chinese judges in his view, do not make decisions in a significantly different manner than
their counterparts in administrative agencies when they are administering policies.

Lubman states “important roles are played in selecting judges by the Party committee at the
court, the local Party committee, and its personnel department.”?®!

Lastly, it is important to note that research demonstrates that criminal defence lawyers have a
limited role in criminal proceedings in PRC.?? Lawyers have “significant difficulty in meeting their
clients, accessing case files, and gathering evidence” during the pre-trial process, and during the
trial, their role is "often considered a mere formality."?%® Biddulph et al have further described the
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Bing Son “The West may be wrong about China’s social credit system” The Washington Post (online ed, 30 November 2018).

Liebman, above n 269, at 19.
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role of criminal defence lawyers as “precarious,” and have noted that justice departments have
been “implicated in punishing criminal defence lawyers whose willingness to defend their clients
is seen as being too vigorous or crossing some poorly drawn line of political acceptability."28*
Canadian lawyer Clive Ansley, who provided expert evidence in Kim v Minister of Justice, (analysed
in paragraph [337] below), said that the accused almost never get to meet counsel until the
investigation is complete, or sometime until the trial. Ansley said that about 70 per cent of accused
are unrepresented. Ansley said that defence counsel are beaten, and sometimes publicly.?8

Relevant law reform in PRC - insights from Professor Sarah Biddulph

Professor Biddulph joined the Asian Law Centre in 1989, and is an expert on the Chinese legal
system. Her research focusses particularly on legal policy, law making and enforcement as they
affect the administration of justice in PRC. The Superdiversity Institute interviewed Professor
Sarah Biddulph, Director — Asian Law Centre, Melbourne University School of Law on 3 and 4
September 2019. The following comments are from these interviews.?¢

Expanding on the developments identified by other scholars above, Professor Biddulph spoke to
the development of administrative or public law in PRC, specifying the following developments.

+  The 1989 passing of the Administrative Litigation Law of the People’s Republic of China.
Article 2 states:

If a citizen, a legal person or any other organization considers that his or its lawful rights and
interests have been infringed upon by a specific administrative act of an administrative organ or its
personnel, he or it shall have the right to bring a suit before a people’s court in accordance with this
Law.

Professor Biddulph said that the passing of this law made it clear to bureaucrats and other
public servants in PRC that lawful justification was required for their decisions, and that it
was the start of the passing of legality reforms that largely created administrative law in PRC.

. In 1996, the Administrative Punishments Law was passed. Article 1 states:

Thislawisenactedin pursuance of the Constitution toregulate the establishment and implementation
of administrative punishments, to ensure and supervise the effective exercise of administration by
the administrative organs, to safeguard public interests and social order, to protect lawful rights and
interests of the citizens, legal persons or other organizations.

This law enabled citizens to take legal action against public officials. This law also set out
mandatory procedures in exercising administrative powers (e.g. on the spot fines) and
introduced a hearing procedure in relation to some matters. Chinese law has generally been
more interested in the substantive outcome than the procedures by which those outcomes
were obtained. This law marked the first clear statement that procedural requirements were
also a component of legality.

+  The Decision on Some Major Questions in Comprehensively Moving Forward Governing
the Country According to Law (the fourth Plenum decision) passed in 2014.

Professor Biddulph said that while the Decision is referred to as “Rule of Law," in reality
it refers to “rule according to law”. The Decision emphasised the unity between Party
leadership and rule of law. Since passage of the Decision, the Party has taken a number of
steps to strengthen oversight of party officials and has re-asserted the supremacy of the
Communist Party. Biddulph, Nesossi and Trevaskes have written that “the socialist rule of
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Interview with Professor Sarah Biddulph, Director — Asian Law Centre, Melbourne University School of Law (Mai Chen, Auckland, 3 and
4 September 2019).
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law envisaged in the Decision is not one that limits the role of the Party in justice affairs, but,
rather, strengthens it with the intention of making the administration of justice more efficient
and its individual outcomes fairer."%”

«  The “Lifetime Responsibility” rule implemented in 2017, as part of the judicial reform
programme. This introduced lifetime responsibility for judges who were found responsible
for gross negligence rendering a ‘wrong’ judgment or for wilfully violating the law in trial 28
The SPC is also planning on establishing judicial disciplinary committees in the provincial
high people’s courts.?®

An example of a ‘wrong’ judgment provided by Professor Biddulph was a case where a
man has been convicted and sentenced for murdering his wife, but the wife subsequently
reappears. Professor Biddulph said that in such cases the judge shall be held accountable
for the wrong judgment, even after retirement from the bench.

Dr Elisa Nesossi has also written about miscarriages of justice such as this:?*

...these cases of miscarriage of justice — some cleared because the real culprit had confessed to the
crime, others on the basis of the legal principle of reasonable doubt and the lack of sufficient evidence,
highlights the fact that in the recent past there has been something seriously wrong with China’s justice
system. They prove unequivocally that the system of collecting evidence has still been based on archaic
methods of torture aimed at obtaining confessions from criminal suspects through any means necessary;
that the police have played an inordinately large role securing convictions in comparison to the other
judicial organs; that lawyers have had only a minimal, if any, voice in the process of defending the accused;
and that cases were too often decided behind closed doors by the intervention of the all-too powerful
political-legal committees. A case like that of Nie Shubin's proved that the interests of the police, the
procuratorate, and the political-legal committee, were aligned and needed to be protected at all costs, and
that courts were powerless in the event of inconvenient truths emerging. Thus, these cases have also
indicated that all too often trials have been a mere formality, intended to corroborate what the police and
the procuratorate had already established beforehand—leaving judges relatively powerless to play their
rightful roles in the justice system.

Dr Nesossi writes that recent reforms, including those set out above, and others to place the trial
at the centre of criminal proceedings to counter the traditional tendency of PRC Police to rely
on confession, were put in place as a response to the weaknesses of the PRC's justice system,
highlighted by such miscarriages of justice.?!

Professor Biddulph said that these changes, coupled with a number of other key legislative
changes, mean that the Chinese legal system is now considerably different to how it was before
the Cultural Revolution. Professor Biddulph said the system is now “more comprehensive and
mature.” This means that someone from PRC who arrived in New Zealand who grew up during
the Cultural Revolution (1966—1976), will have a different view of the role and importance of law
than someone who grew up immediately after the Cultural Revolution ended. Young people born
after 1990 would have a different view again, as by the early 1990s the legal system and legal
institutions in PRC were much more developed and influential in governing people’s daily lives
than in the periods before that.

So the age and education of a Chinese immigrant to New Zealand makes a considerable difference
to their knowledge of and respect for the rule of law and legal institutions, including courts.
However, Professor Biddulph reiterated that the Chinese legal system remains hierarchical, with
the dominant approach to governance in PRC being that the state is responsible for caring for
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and guiding its citizens. Governance has a concept of “patrimonial sovereignty,” that contrasts
with an approach which views the state as responsible to (rather than for) the people, a concept
of ‘responsible agency’. Dr Nesossi has also said that legal reforms prompted by wrongful
convictions are not “merely to increase the accountability of the political-legal system,” and that
the “paramount concern is to ensure the preservation of the political status quo and the Party’s
legitimacy.”

Professor Biddulph said that many common legal concepts and systems in New Zealand do not
apply in PRC. For instance, in PRC, there is no automatic award of costs against the losing party
in a trial. Secondly, there is no contempt of court power in PRC, although the Chinese criminal law
was recently amended to criminalise disruption of court proceedings. Lastly, statistics show that
a low number of litigants in PRC are represented, and that most are self-represented.?? These
factors will all impact on a Chinese person’s view of the law and lawyers in New Zealand, and
whether a lawyer is needed to go to court.

Professor Biddulph said that people from PRC who are unhappy with the outcome of a case may
pursue their claims through other means, such as petitioning.?®

Lastly, Professor Biddulph spoke to mediation in PRC. She said that mediation is viewed differently
in PRC, and unlike in New Zealand where mediation is viewed as mutual agreement between the
parties, in PRC there is a more active approach to seeking a resolution between the parties, that
might involve one or both parties being persuaded to give way in order to reach a resolution.

Associate Professor Andrew Godwin has also written about the perception of mediation by people
of Chinese ethnicity, and has said that to Chinese, mediation is more like conciliation, and also that
Western ideas of an impartial mediator are not always applicable, with Chinese parties expecting
that the mediator will be somebody whom the parties know and are comfortable with.?* Godwin
has also noted that alternative dispute resolution is popular in PRC, as there is a preference for
avoiding public exposure associated with court proceedings.?*® As we have recommended above,
it is therefore important that lawyers advising Chinese clients encourage mediation and educate
their clients on the New Zealand approach to it.

Differences between Chinese and New Zealand rule of law

In addition, a key difference between New Zealand European and Chinese culture, particularly
for Chinese from PRC, is each culture's approach to business dealings and the rule of law. The
Transparency International Corruption Perceptions Index 2018, which ranks 180 countries and
territories by their perceived levels of public sector corruption according to experts and business
people, also shows significant differences between New Zealand and most Asian countries.
Transparency International defines corruption as “the abuse of entrusted power for private gain.”
In the 2018 Transparency International Corruption Perceptions Index:2%

New Zealand is ranked #2;
Singapore is ranked #3;
Hong Kong is ranked #14;
Japan is ranked #18;

Taiwan is ranked #37;
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Malaysia is ranked #61;
India is ranked #78; and
PRC is ranked #87.
NZ Court of Appeal in Kim v Minister of Justice?”’

In the New Zealand Court of Appeal case of Kim, the Court makes a number of findings about the
Chinese rule of law which are similar to the academics cited above.

Mr Kyung Yup Kim'’s extradition case is the first occasion New Zealand has been asked to extradite a
person to PRC, and the first occasion on which New Zealand has negotiated diplomatic assurances.
The charge Mr Kim is facing is murder, which in PRC is punishable by the death penalty.

The Chinese approach to the rule of law was an important factor in the Court’s decision. Justice
Winkelmann said on behalf of the Court:>®

..the Minister of Justice is asked to return Mr Kim to a country that has a criminal justice system very
different to our own, that has not committed to relevant international instruments in the way or to the
extent that New Zealand has — a country in which, it is reliably reported, torture remains widespread
(notwithstanding procedural reforms in the last 40 years which have reduced the incidence of torture) and
in which the criminal justice system is subject to political influence. New Zealand has obligations under
international law to refuse to return a person to a jurisdiction in which they will be at substantial risk of
torture, or where they will not receive a fair trial. It is in this context that the courts are asked to review the
Minister's exercise of her decision-making power to surrender Mr Kim.

The Minister of Justice had earlier determined that Mr Kim was to be surrendered, following
the receipt of non-binding diplomatic assurances from PRC that Mr Kim would not face the
death penalty and regarding his right to a fair trial and the risk of torture.?®®* Mr Kim successfully
applied to judicially review that decision: Justice Mallon directed the Minister to reconsider her
decision.®® The Minister's fresh decision was again that Mr Kim should be surrendered, and Mr
Kim's application for judicial review of this decision was unsuccessful in the High Court.®""

The Court of Appeal allowed an appeal by Mr Kim against the decision of the High Court to refuse
his second application for judicial review.3%? In ruling that the Minister of Justice reconsider the
issue of Mr Kim's surrender, the Court allowed the appeal and quashed the Minister’s decision to
surrender Mr Kim under section 30 of the Extradition Act 1999. In reconsidering the matter of Mr
Kim’s surrender, the Court found that:3%

.. the Minister should address the following matters:

a)  Whether the general human rights situation in the PRC suggests that the value of the human rights
recognised under the [International Covenant for Civil and Political Rights] and the Convention
against Torture are not understood and/or valued, and further, if they are, whether the rule of law
in the PRC is sufficient to secure those rights.

b)  The Minister is to make further inquiry as to whether murder accused are at high-risk, or lower
risk, than the notional ordinary criminal.

c) The Minister should not treat the fact that Mr Kim will be tried in Shanghai, the stage of the
investigation, or the strength of the case against Mr Kim as reducing the risk of torture, unless
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further inquiries provide a sufficient evidential basis for proceeding on that basis.

d) Inassessing the effectiveness of the assurances to address the risk of torture, the Minister must
address such evidence as there is that:

torture is already against the law, yet persists;

ii. the evidence is that the practice of torture in the PRC is concealed and that its
use can be difficult to detect;

iil. videotaping of interrogations is selective and torture often occurs outside the
recorded sessions;

iv. evidence obtained by torture is regularly admitted in court; and

V. there are substantial disincentives for anyone, including the detained person,
reporting the practice of torture.

e)  When addressing the risk that Mr Kim will not receive a fair trial in the PRC should he be
surrendered, the Minister should:

seek further information in connection with the extent to which the judiciary is
subject to political control, and the extent to which tribunals that did not hear
persons, or groups, or tribunals that did not hear the case, control or influence
decisions of guilt or innocence;

ii. seek further information as to the position of the defence bar in the PRC,
the right the defence has to disclosure of the case to be met, and the right to
examine witnesses; and

iii. seek further assurances that Mr Kim will be entitled to disclosure of the
case against him (detailed as to timing and content), that he will
have the right, through counsel, to question all witnesses, and the right to the
presence of effective defence counsel during all interrogation.

f)  The Minister should address the risk that Mr Kim will be sentenced to a finite term of imprisonment
and receive no credit for time already served in New Zealand. Relevant to consideration of this
issue will be any assurances the Minister is able to obtain in relation to this.

342  The Court of Appeal stressed at [221] that its view — that it was not reasonably open to the Minister
to conclude that Mr Kim'’s right to be tried before an independent tribunal was addressed on the
basis of PRC'’s diplomatic assurances given the context of the system of criminal justice being
subject to political control — was based on the material before the Minister:

We cannot exclude the possibility that further inquiry will show a different picture of the judiciary to that
which emerges from the evidence and the briefing material to date. That inquiry would be directed to
ascertaining the extent to which the judiciary is subject to political control, and the extent to which a body
that did not hear the case could control or influence decisions of guilt or innocence.

343 The Court did find at [153] that there was sufficient information on the basis of which the Minister
could reasonably conclude that the assurances as to the death penalty would be complied with.
The Supreme People’s Court determination presented along with the extradition request was as
follows:304

According to Article 50 of Extradition Law of the People’s Republic of China, it is hereby decided that, when
Kyungyup Kim is extradited from New Zealand to the People’s Republic of China, if he is convicted after
trial and the crime for which he is convicted is punishable by the death penalty according to Criminal Law,
the trial court will not impose the death penalty on him, including death penalty with a two year reprieve.

304 At [141].
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Otherwise, the Court found the Minister made six separate errors of law in deciding to accept non-
binding diplomatic assurances from the PRC to the effect that Mr Kim would receive a fair trial
and would not be subjected to torture or the death penalty if extradited to PRC.

The errors are summarised at [275]:

First ground of appeal: Before accepting diplomatic assurances from PRC, the Court found
the Minister erred in failing to consider whether the “general human rights situation in the
PRC was such that assurances should be sought”.3% The Court found the Minister did not
address this question at all and that, had she done so, she would have considered whether
the value of human rights was respected and the rule of law is respected in PRC.

«  Third ground of appeal: The Minister made several errors in accepting the assurance that Kim
would not be tortured because there was insufficient evidence for her to be satisfied of this.3%

Sixth ground of appeal: The Minister applied the wrong test when deciding to accept
assurances that Kim would receive a fair trial in PRC. The Minister was advised that the
correct test was whether he would receive a fair trial that “to a reasonable extent, accords
with the functional principles of criminal justice reflected in art 14 of the ICCPR". The test she
should have applied is “whether there is a real risk of departure from the standard such as to
deprive the defendant of a key benefit of the right in question”.3%”

Seventh ground of appeal: The Minister erred in accepting the PRC's assurances that
Kim would receive a fair trial. The Court found three aspects in which the assurance was
defective relating to: the risk that the court in PRC would be politically influenced; the lack of
an effective right to present a defence; and the risk that Kim could be interrogated at length
without a lawyer present.®%

Eighth ground of appeal: The Minister failed to seek a specific assurance that Kim would receive
credit for five years served in custody in New Zealand if and when he is sentenced in PRC.

In each case, the error relates directly or indirectly to section 30(6) of the Extradition Act 1999.
Section 30(1) provides that “the Minister must determine in accordance with this section whether
the person is to be surrendered” for extradition. Section 30(6) provides that “For the purposes of
determining under this section whether the person is to be surrendered, the Minister may seek
any undertakings from the extradition country that the Minister thinks fit." In other words, once a
person has been found to be eligible for extradition, the Minister is required to determine whether
he or she should be extradited, and that (among other things) the Minister is entitled to seek and
rely on undertakings from the other country for the purposes of making that determination.

The Court of Appeal accepted that Parliament has conferred the power to make these decisions
on the Minister.®® However, the Court found that in exercising that power, the Minister is required
to have regard to New Zealand's international obligations (particularly under the International
Covenant on Civil and Political Rights) and to the New Zealand Bill of Rights Act 1990.%° On this
basis, it was common ground between the parties that the Court should adopt a “heightened”
standard of review. This included scrutiny of whether materially relevant information had been
considered by the Minister.®"

In the first judicial review, the High Court found that the Minister gave no weight to the heavy
reliance PRC's criminal justice system places on confessions, which the Judge considered to be
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a relevant factor®'2 The Court of Appeal stated at [79]: “While we agree with the Judge that it was
open to the Minister to seek assurances to meet the risk of torture, we find error in the Minister’s
failure to expressly address the preliminary question of the general human rights situation in the
PRC. The Court held that:3®

The fact that human rights breaches occur regularly in a state may be evidence that the importance of
human rights is not understood or valued, or alternatively the rule of law is not sufficient in the requesting
state to secure to the defendant the benefit of those assurances. In either circumstance, it would not be
reasonable to rely on diplomatic assurances that the applicant’'s human rights will not be breached on
return.

349 At [74], the Court highlighted the importance of taking into account the overall human rights and
rule of law context, and noted that “broken up, the process could produce a falsely reassuring
picture as to the effectiveness of the assurances.”™

350 On 20 September 2019, the Supreme Court granted the Minister of Justice leave to appeal the
decision of the Court of Appeal, and also granted a cross-appeal by Mr Kim.31®

351 A more detailed discussion of the Court of Appeal’'s analysis of the rule of law in PRC can be found
at Appendix 3 of this Report.

312 At[121].
313 At [73].
314 At [74].

315 Kim v Minister of Justice [2019] NZSC 100.
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The Superdiversity Institute interviewed 12 senior court judges, together with two retired District
Court judges of Chinese ethnicity, in order to gain an insight into the issues and challenges
faced when presiding over cases involving Chinese litigants, and to obtain guidance on any
recommendations from judges to help ensure equal access to justice for Chinese parties. All of
the judges we interviewed volunteered their time to participate in the research.

The interviews were conducted on an anonymous basis. Therefore this section does not contain
any citations of interview transcripts; however, all of the comments are from the 14 interviews that
the Superdiversity Institute conducted with judges between 21 June and 7 September 2019. The
comments set out in this section reflect a range of perspectives from the 14 judges interviewed.

In summary, the Chinese population (mainly from PRC in the last 10 years) is growing rapidly
in New Zealand, which means that the numbers of Chinese parties in the court system is also
increasing. There are currently no Chinese judges on the bench in New Zealand, and no judges
we know of that speak Mandarin or Cantonese. These Chinese litigants and defendants struggle
with the English language, are reliant on interpreters of varying quality, and sometimes represent
themselves. There is no data allowing us to confirm that Chinese parties represent themselves
more often than the rest of the population. Further, Chinese parties often deal with each other on
the basis of trusting relationships, resulting in no or inadequate contemporaneous documentary
evidence in civil disputes, and without legal advice or input into any documentation that is
created.’'®

This increases the importance of the court’s reliance on viva voce evidence; however, the use of
interpreters may distort the meaning and clarity of this evidence. Where there is contemporaneous
documentary evidence, it has to be translated from either traditional full form or simplified Chinese
characters into English, which again may distort the meaning and clarity of the document,
especially when concepts from one legal culture do not translate well into the other.

The judges interviewed had observed some, or all of these factors, and discussed the following
key themes:

a) Thevolume of cases: a number of the judges, particularly those working in the High Court at
Auckland, commented that they were experiencing a high volume of cases involving Chinese
litigants;

b) Challenges in presiding over cases with Chinese parties, including the following:

Determining credibility of witnesses in cases where there is little or no
contemporaneous documentary evidence;

Understanding the behaviour of Chinese witnesses, for example, in doing business
based on trust and relationships, rather than by contractual documents drafted after
taking legal advice;

Some Chinese witnesses in court not understanding their duty to answer questions
from the judge or from counsel cross-examining them, and their duty to answer
questions truthfully. This is particularly acute where witnesses travel from their
home country to give evidence in a New Zealand court, without a briefing on the New
Zealand legal system;

A lack of remorse demonstrated at times by some Chinese defendants, particularly
in sentencing decisions, due to cultural motivations. This is relevant in

316

As set out above under Chinese people in New Zealand and its Courts, and demonstrated in the Case Review section under the heading Lack
of contemporaneous documentary evidence.
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c)

d)

terms of a discount for remorse under section 9(2)(f) of the Sentencing Act 2002, and
in terms of a discount for an early guilty plea under section 9(2)(b) of the same Act.

Misunderstandings of the law. For example, some Chinese accused have refused
home detention without understanding that being sent to jail will then be the
only option;

Reluctance by some Chinese parties to settle disputes that New Zealand European
parties would likely have settled because the amount at stake did not warrant ongoing
court proceedings;

Difficulties understanding the accents of Asian lawyers and Asian parties; and

Concerns about the English language proficiency of Chinese parties in courts, and
being unsure how much English the Chinese party or deponent really understands.
The uncertainty may be exacerbated by the Chinese cultural concept of “face”
meaning that some Chinese may say they understand when asked by

the judge, as a sign of respect for authority, when in fact they do not.

Difficulties experienced presiding over cases requiring interpreting, including as follows:

The need for substantial additional time in cases involving interpreting, and having to
hold unfinished cases over until more court time can be found;

Credibility findings and determining mens rea issues can be more difficult when oral
testimony has to be interpreted and there are few, if any, contemporaneous, documents;

Inconsistent quality of interpreting services, including the quality of an interpreter’s
spoken English;

Long discussions between the interpreter and deponent followed by a very short
answer from the interpreter, raising the suspicion that the interpreter may be
inappropriately advising or summarising the deponent’s answer;

The need for a more formalised administrative system for ensuring that suitable
interpreters in civil trials are matched with witnesses from a particular country

or part of the country from which they come, so accents, local idioms and provincial
nuances are not lost in translation; and

Judges having no opportunity to “approve” interpreters, or there being no interpreter
appointed in cases where an interpreter is clearly needed.

Providing additional guidance, support and explanations to Chinese litigants representing
themselves when they are not proficient in English and do not understand the rule of law in
New Zealand and court procedure; and

Growing numbers of Chinese who diligently respond to being summonsed to serve on a
jury, but who usually ask to be excused due to poor English language proficiency, or no
understanding of the jury’s role, resulting in few Chinese on jury panels.

In criminal jury trials, the jury is the ultimate decision maker. If the judge is experiencing these
difficulties and challenges, juries will find these issues even more difficult.

Volume of cases

358

The judges said that they had noticed an increased volume of cases involving mostly Chinese and
some Korean parties, particularly in civil litigation. Some judges commented that they had also
observed an increased number of Chinese defendants in criminal cases concerning drugs.
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Onejudge that we interviewed commented that the increased volume of Chinese parties in the High
Court, in particular, appears to be an Auckland phenomenon. This is supported by the fact that the
Asian population in Auckland is proportionally greater than in other parts of New Zealand.®'” This
is also supported by the Case Review, where we identified ten times as many cases of relevance
from the High Court at Auckland than in the other High Court registries combined.

Another judge said that all judges needed to build cultural capability, citing the High Court at
Christchurch, which is currently grappling with a trial that affects more than 50 Muslim families,
and the High Court at Rotorua which services a population where the majority are Maori, for
example. In August this year, the Crown began working with the registry at the High Court at
Christchurch to move the scheduled hearing date for the man accused of carrying out the 15
March 2019 Mosque shootings, as the scheduled time conflicted with the Muslim holy month of
Ramadan.®'®

Another judge suggested that all (new) High Court judges should be required to serve on the
bench in Auckland, so that they can gain experience through the higher volume of cases in the
Auckland courts with parties of different ethnicities.

One appellate judge said that, in that judge’s experience, this increased volume of cases with
parties of Chinese ethnicity was not necessarily resulting in a corresponding increase in numbers
of Chinese parties in the appellate courts.

Particular challenges presiding over cases involving Chinese parties

363
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Challenges in making credibility findings due to lack of contemporaneous documentary
evidence

The judges interviewed had noticed that in cases involving Chinese parties there was often a lack
of contemporaneous documentary evidence.®'® Judges also noted that if there was documentary
evidence, it was usually created in an informal way, often without legal input. Professor Sarah
Biddulph referred to legal documents that are in English as being drafted in “Chinglish”, and noted
that this can make it very difficult to assess the evidence and determine the meaning behind the
document.®? Judges commented that they had seen an increased volume of resulting trusts’
cases, particularly in family disputes where there can be arguments as to the intended purpose of
sums of money being transferred with no paperwork.3?’

A further complication was the fact that any contemporaneous documentation that does exist
will often have been drafted in traditional full form or simplified Chinese characters. Translation
of the document into English can make the document more difficult for judges to understand,
as key terms and conditions may not be easily translated into English, especially if they were not
drafted with legal input (although Dr Henry Liu has noted that professional translators are able to
utilise a variety of techniques to resolve terms that are not able to be translated).®?> The judges
interviewed commented that this lack of contemporaneous documentary evidence resulted in
them on occasion being required to make credibility findings relying solely on oral evidence.
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Auckland Council Social and Economic Research Team "Auckland Profile — Initial Results from the 2013 Census” (May 2014) <www.auck-
landcouncil.govt.nz> at 2.

Anneke Smith “Christchurch terror attacks: Accused gunman's trial delayed by a month” Radio New Zealand (online ed, 12 September 2019).
Refer to the cases listed in the Case Review section under the heading Lack of contemporaneous documentation.

Interview with Professor Sarah Biddulph, Director — Asian Law Centre, Melbourne University School of Law (Mai Chen, Auckland, 3 and
4 September 2019).

See for example Li v 170 Formosa (NZ) Limited [2018] NZHC 3418, which is discussed further below in the Case Review section. In that
case, Mr Li, the plaintiff, argued that he was the beneficial owner of a golf course in Auckland because he borrowed the money from his
mother. Ye, above n 239, at 1517 notes that “it continues to be common in contemporary China for a member of the family to hold, manage
and dispose of family property, including those under the name of another family member.

Email from Dr Henry Liu (Interpreter, former National President of NZSTI and 13th President of the International Federation of Translators)
to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report, 15 October 2019.
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This increases the importance of viva voce evidence which may also be a challenge to weigh
when it has to be translated from Chinese into English. It is harder to get the nuances, and assess
pauses, emphasis, body language and choice of words in this context. Use of an interpreter means
that a judge is hearing important evidence through an interpreter, not directly from the defendant,
making it harder for the judge to assess a witness’ credibility.

This issue is exacerbated when the evidence needs to be translated from English to another
language such as Vietnamese or Korean, and then translated into Mandarin, and then translated
back into English.?23

Thisissue can also be exacerbated when the oral evidence being presented at trial is “diametrically
opposed.” As is demonstrated by the cases below, in some civil disputes involving Chinese
litigants, judges can find themselves having to favour one party’s oral evidence over another’s.®
This is because the evidence of both parties can contain some truth and some untruths, or both
parties can be lying and the truth is somewhere in between. One judge commented that it is hard
to sustain false facts throughout a trial and for inconsistencies not to become apparent, including
by contrary documentary evidence, however limited.

Challenges faced understanding actions of Chinese parties

A number of the judges interviewed commented on having to rule in situations where they do not
have a real understanding as to the behaviours that have led to the dispute — where the behaviour
of Chinese parties was sometimes difficult to understand as it was so culturally nuanced and very
different from the New Zealand cultural context.

For instance, one judge recalled a case where a Chinese man had lent $1 million to another, based
solely on a handshake agreement. The judge said that it was hard to make a decision in this case
as it was difficult to imagine, as a New Zealand European and without cultural undertanding, why
the parties acted the way that they did.

Another judge spoke of increasingly seeing cases where large commercial transactions had been
completed orally or with the agreement “written on the back of an envelope.” There are many
similar cases analysed in the Case Review section of this Report.3%® One judge spoke of the
importance of growing the understanding and cultural capability of Chinese parties in this area,
due to the difficulties faced by Chinese people in New Zealand “remodelling themselves after a
lifetime of cultural habits.” Another judge said that they always tried to understand matters from
the perspective of the parties.

Challenges with witnesses

Judges have observed witnesses born in PRC who lacked an understanding that their duty when
giving evidence was to answer all questions put to them and to answer questions based on what
happened.®?¢ Judges have observed that some Chinese witnesses can instead feel that they need
to say and do what the judge wants, due to the Chinese culture of being respectful to authority,
rather than answer questions based on what happened. Some judges spoke of the need for
counsel to provide more witness preparation for Chinese witness, so that they have a greater
understanding of their role, and one judge recalled a case where the witness had objected to
questions asked by the other side, due to inadequate preparation and understanding.

Judges have also observed witnesses who had come to New Zealand from PRC solely for the
purpose of giving evidence to support a family member, not understanding their role. Judges had
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See R v Lot HC Auckland CRI-2008-004-18323, 17 September 2010, discussed below in the Case Review section, under the heading
Sentencing of Chinese defendants on methamphetamine charges.

See for example Ming Shan Holdings Ltd v Ma HC Auckland CIV-2000-404-1597, 31 July 2008; and Zhang v Yu [2019] NZHC 29.

See for example Li v Chen [2018] NZHC 2843.

Crimes Act 1961, s 109 establishes the crime of perjury, thereby creating an obligation on all witnesses to answer truthfully.
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observed these witnesses wanting to give a speech, rather than understanding that their role was
to answer questions, and to answer questions based on what happened.

This can be the result of differences between the rule of law in PRC and New Zealand. As academic
Dr Ruiping Ye has noted:®?’

Public attitudes towards courts and judges are somewhat ambivalent. On the one hand, courts represent
the state authority and Chinese people are submissive to authority. On the other hand, courts and judges
do not command the same kind of authority or respect as their Western counterparts do. Courts are not
independent, as they are subject to constraints from institutions at the same level: the supervision of the
People’s Congress (legislature), source of funding from the executive government and the responsibility to
report to the Political and Legal Committee of the ruling party.

In the interview with Canadian lawyer Clive Ansley, Mr Ansley referred to the fact that in PRC,
witnesses rarely give evidence in court, and that their evidence is generally adduced by way of
a written statement, which may also cause this lack of understanding as to the process and
expectations of being a witness in court in New Zealand.®*®

Some of the judges confirmed that Chinese parties sometimes found it hard to understand the
concept of the independent judiciary in New Zealand and that no one tells judges what to decide
in New Zealand — judges make up their mind depending on the evidence, and not based on the
status of the different parties or pressure by others.

Some judges also found that Chinese parties expect them to undertake an inquisitorial process,
and are not familiar with the adversarial system in New Zealand.®*®

Remorse and sentencing

The Chinese culture of “face” or mianzi®*® can mean that clients of Chinese ethnicity are less
willing to plead guilty or show remorse for their offending, out of a desire to maintain face and
pride. 3" Some judges interviewed said that they would benefit from more guidance on these
cultural factors to assist them in sentencing people of Chinese or CALD ethnicity.®*? Some judges
said that it was important that the Ministry of Justice introduce funding for judges to order reports
under section 27 of the Sentencing Act 2002 for them to access such cultural advice. 3%

Unwillingness to reach a settlement in a dispute

Some judges had presided over civil disputes between two parties of Chinese ethnicity that would
have likely been settled if the case had involved parties of other ethnicities.

One judge said that they had presided over a case where the dispute was for quantum of $20,000.
The judge had therefore suggested to the parties that they be left alone in the courtroom to allow
them to reach a settlement agreement. The judge told the parties that the costs of the dispute
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Ye, above n 239, at 168.
As referred above, Clive Ansley is a Canadian Barrister and Expert on the Chinese legal system (Interview with Clive Ansley (Lucinda King,
Wellington, 5 September 2019).
In PRC, the inquisitorial (as opposed to the adversarial) system is used.
Discussed under the Chinese people in New Zealand and its Courts section of this Report.
For example, in the case of Chen Fu v R CA476/05, 28 June 2006, the Court of Appeal dismissed an appeal by Mr Fu against the sentencing
decision of the District Court. Mr Fu argued on appeal that the District Court Judge had failed to make concession for his late guilty plea.
The Court held at [9] that:
Counsel submitted that he felt cultural pressure to maintain face with his parents, or correspondingly to aid his parents, which delayed
the acknowledgement of guilt. Counsel said that it was not until the appellant understood the full impact of text messages that he
appreciated the strength of the Crown case. We do not find those submissions persuasive.
And later at [10]: “the plea of guilty was no more than recognition of the futility of continuing to maintain a pretence of innocence.” This case
clearly demonstrates how cultural factors can weigh heavily in sentencing for Chinese defendants.
For example, in the case of Xie v R [2019] NZCA 218, Ms Xie appealed against the sentence of four years for wounding her husband with
intent to cause grievous bodily harm imposed by the District Court. Ms Xie sought leave to admit an affidavit from her husband at appeal
demonstrating that he had forgiven Ms Xie for the offending and that she felt remorse for the offending. In patriarchal Chinese culture, this
affidavit from Ms Xie's husband would carry a large amount of weight. The Court declined to admit the affidavit, and said that it was “note-
worthy that Ms Xie has not chosen to place any evidence of remorse on the record herself”
As recommended in the Recommendations section of this Report.
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would outweigh the quantum, and that costs would likely be ordered to lie where they fell. Despite
this, after the judge returned to the courtroom, the parties said that they could not settle the
dispute, even if there would be no costs award, as they were concerned about saving face.

Some judges commented that the New Zealand court system relied on large percentages of
cases being resolved outside of court. If fewer cases are able to be settled, there is the potential
for many more cases to come to court, and thus an increased need for more judges.

This highlights the need for the New Zealand Law Society to do more work to train lawyers on
effectively advising their clients of Chinese ethnicity on the differences between mediation in
New Zealand and PRC, and of the advantages that can come from resolving a dispute through
mediation. This is important to ensure that, where cases are capable of being resolved outside of
court, this is occurring.

The perceived unwillingness to reach a settlement agreement by Chinese parties is evidenced by
cases in the Case Review section of this Report.3%

Difficulties understanding Chinese witnesses and counsel and concerns about the English
language proficiency of Chinese language speakers in the courts

Some of the judges’ interviewed noted that they sometimes found it difficult to understand the
accents of some Chinese witnesses and Chinese counsel. CALD people who arrive in New Zealand
as adults will likely retain an accent, and, the later in their adult life they arrive in New Zealand, the
less likely it is that they will be able to obtain complete fluency in spoken English.®%

Another manifestation of the Chinese commitment to mianzi or “face” is Chinese parties
responding affirmatively to questions by a judge about fully understanding what they are being
asked, under cross-examination for example, when in fact they do not.3%

Some judges that we interviewed said that they had found it difficult to know how much English
a Chinese party, deponent or juror really understood. One judge recalled an occasion where the
judge was instructing a witness who was being cross-examined before an overnight adjournment.
The judge was trying to explain to the witness that she could not talk to anyone overnight. The
judge said that the witness nodded to indicate that they did understand, but that the judge’s
impression was that she did not comprehend the instructions. The witness had been assisted by
an interpreter, but the interpreter was not present at this point.

Interpreters

386

Some judges interviewed expressed concern about the additional time required in cases where
the assistance of interpreters is needed. Some judges said that in their view, the use of interpreters
will mean that a case runs for 50 per cent longer than one without interpreters. Another judge
said that such cases can take twice as long. Some judges said that the additional time that is
likely to be required when an interpreter is needed was not always adequately taken into account
when scheduling trials, resulting in cases only being part-heard. One judge said that the court may
require a different schedule for cases requiring interpreting, as the current 1.5 hour blocks may be
too long for the interpreter to maintain accurate interpreting. This judge commented that they had
recently presided over a case where the interpreters worked in teams, and that had been “much
more successful” Another judge said that, in criminal cases, the use of two interpreters (one for
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See for example Zhou v Lou [2016] NZHC 1685.

This is discussed in greater detail above, under Chinese People in New Zealand and its Courts.

For example, the Equal Treatment Benchbook of the English Judicial College states that face-saving concerns of East Asian parties mean that a
judge should never directly ask a litigant if they have understood what the judge has said because “the individual may well say 'yes' even when
they do not understand simply to save the fact of the judge if a 'no” might imply that the judge has not explained correctly”: Judicial College,
London, above n 121, at [56].
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the defendant and one for the witness) worked well, and that that system works better than the
civil system where there is often only one interpreter.3%

Judges commented that it is more difficult to make credibility findings based only on oral
evidence that they are hearing second hand through an interpreter when there is a paucity of
contemporaneous documentary evidence.

Other judges commented that the quality of interpreters can be variable. One judge said that they
had to ask for an interpreter to be replaced because the quality of the interpreter’s spoken English
was too low.

Anotherissuethat somejudgeshad observed wasthat someinterpreterscanlack anunderstanding
of their role — which is to be independent, to interpret the statements of witnesses, and not to
assist the deponent or to try and summarise or clarify statements made. Judges said that they
had noticed discussions occurring between a witness and an interpreter, and expressed concern
about not having an awareness of what was discussed because the translation into English is
often a very short phrase that does not match the length of the exchange.

Judges said that they have experienced instances where Chinese counsel, who speak the language
being interpreted, have raised concerns about the accuracy of interpreting during a trial. This is
difficult for judges to navigate, as they will often not speak the language that is being interpreted,
and cannot reach an independent view on the accuracy of the interpretation. One judge said that
they ask that the question be put to the deponent again and then interpreted again.

Some judges said that use of interpreters in a trial has the potential to create a less accurate
record, and can “undermine the clarity and reliability of the evidence.” This is exacerbated in
cases where there are different foreign languages that require interpretation, for example where
a witness speaks a different language from a defendant and statements need to be interpreted
twice. For example, one judge recalled a case where there was a Cambodian defendant and a Thai
witness, resulting in testimony having to be interpreted from Thai into English and then English into
Cambodian. Another judge said that cross-examination of a Chinese document is very difficult, as
the witness has to look at the Chinese version, the judge has to look at the English version and the
interpreter is looking at both versions.

Other judges interviewed spoke positively of their experience of Chinese interpreters in their
courtroom. One judge stated their view that the interpreters in the judge’s cases had been
‘conscientious” and recalled an occasion where an interpreter had thought on reflection that they
had not correctly interpreted an answer, and so had asked for permission to go back and ask
further questions to clarify matters. Another judge said that the interpreter in a particular case had
been “excellent.” Lastly, one judge commented that an interpreter had taken steps to explain some
of the process to the witnesses, and that he had found this very helpful.

Judges that we interviewed said that the court needs to have more oversight over the use of
interpreters in court. As set out in the section on Interpreters, in civil disputes heard in New Zealand
courts, the parties are responsible for organising and paying for interpreters. While the court has to
‘approve” interpreters, the practical reality is that the judge only realises that an interpreter is needed
when they turn up at the hearing and there is a witness requiring an interpreter and an interpreter is
present. One judge said that they had presided over a number of cases where, in their view, the parties
and witnesses required an interpreter, but they did not have one. Counsel should have brought the
need for interpreters to the Judge's attention by memorandum at the earliest opportunity.

337

Although, according to the Court in Abdula v R [2011] NZSC 130, [2012] T NZLR 534 at [60], where the witness and the defendant both speak
the same language, there should not be two interpreters involved as the interpreter should be speaking loud enough for both the witness
and the defendant to hear.

© Superdiversity Institute for Law, Policy and Business =« « + « « « « « « « « « . . . . . 86



<< CONTENTS

394

Judges do think it is important that they have the ability to ensure the quality of interpreters and
a proper match with the deponent. For example, if an interpreter from Singapore is matched to
interpret for a deponent from rural PRC, even though they both speak Mandarin, it is likely that
the dialects spoken and the cultural nuances of those very different countries will result in the
interpretation being less accurate.

Self-represented Chinese litigants
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Some judges interviewed confirmed that they felt that the numbers of self-represented Chinese
litigants were increasing, particularly in civil cases. However, no data is kept to corroborate whether
this is in fact the case and also whether Chinese parties choose to represent themselves more
than any other ethnicity.3%

One judge recalled an appeal where the Chinese party had been self-represented at the first
instance hearing. He said that the trial judge had tried to assist the litigant, but that this had
resulted in her changing her story to try and adapt to what she believed the judge wanted to hear.

Another judge commented that Chinese litigants in person require additional guidance through the
process when compared to other litigants in person, particularly when they lack English language
capability. The challenges faced by Chinese litigants in person appear to be more acute than for
others, due to the different rule of law culture they come from and the fact that they are much less
likely to have contemporaneous documentary evidence to assist them.®° As noted above, this
then means an increased reliance on viva voce evidence, which will be a real challenge for a self-
represented litigant who has a low level of English language capability and who needs to speak
through an interpreter.

Another factor that may cause self-represented litigants additional challenges is, as noted above,
that the Chinese court system is inquisitorial, and that people expect the judge to proactively
investigate to find the truth. Self-represented litigants may therefore not understand that they
need to put their best case forward, as judges in the New Zealand adversarial court system decide
cases based on the evidence adduced by the parties.®*

Juries and Chinese jurors
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The judges interviewed commented that, in their experience, Chinese people respond positively to
their jury summons, and turn up in court, evidenced by the generally large number of Chinese in
a jury pool. However, some judges also said that Chinese jurors were more likely to request to be
excused from service due to their limited English language capability, and that in their experience
the majority of those summonsed would request excusals for this reason. The Ministry of Justice
does not currently collect data on the reasons why jurors are excused, and so it is not possible
to gain an understanding as to the precise numbers of jurors that are being excused for lack of
English language capability.

One judge recounted a situation where a Chinese juror had to be excused because the foreperson
raised concerns that the juror did not understand what was going on. Given there were still 11
jurors left, the judge allowed this to happen. However, it meant that the loss of another juror would
have necessitated a retrial, so it was not without risk.

338

339

340

A 2015 study on litigants-in-person in New Zealand courts entitled Keeping Up Appearances: Accessing the Courts as a Litigant in Person
found that while there is a perception that the numbers of litigants-in-person in New Zealand are increasing, there is no data available to
show whether this perception is correct: Bridgette Toy-Cronin “Keeping Up Appearances: Accessing the Courts as a Litigant in Person” (PhD
Thesis, University of Otago, 2015).

See for example Jia v Auckland Council [2018] NZHC 1133, a case discussed in the Case Review section that demonstrates the challenges
faced by Chinese litigants-in-person.

John P Capowski has noted that “China’s judicial process has placed a premium on objective truth”: John P Capowski “China’s Evidentiary
and Procedural Reforms, the Federal Rules of Evidence, and the Harmonization of Civil and Contract Law” (2012) 47(3) Texas International
Law Journal 455 at 496.
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One judge said he asks what the potential Chinese juror does for a living, and that if the job
requires them to speak English, the judge was more likely to assess them as sufficiently English
literate and to empanel them. Some judges commented that it is hard to know what the English
language capability of a juror is, and said that they took a cautious approach when they believed
that language might be an issue for a juror, by excusing them from service.

One judge commented that language difficulties can be compounded by cultural factors. This
is highlighted by the fact that PRC does not have a jury system like New Zealand and other
common law countries.®**' Those from PRC who are summonsed for jury duty will potentially lack
an understanding as to the role and purpose of serving on a jury. This lack of cultural awareness
may also contribute to Chinese jurors requesting to be excused as they do not understand the
importance of jury service in Western culture.

These factors have the potential to lead to fewer numbers of Asian jurors serving on juries.
With increasing superdiversity across New Zealand, and the rapidly growing Asian population,
particularly in Auckland, this has the potential to result in defendants not being tried by a jury of
their peers.

341

Yifan Wang, Sarah Biddulph and Andrew Godwin “A Brief Introduction to the Chinese Judicial System and Court Hierarchy” Asian Law Centre
Briefing Paper Series <law.unimelb.edu.au> at 22.
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Approximately 20 practitioners with experience advising Chinese clients were interviewed for this
Report. The practitioners interviewed varied in terms of ethnicity, practice area, years in the law
and the work environment they practiced in. Most of the lawyers interviewed were Chinese, both
New Zealand-born and born overseas, who acted mostly for Chinese clients. However, we also
interviewed lawyers born in Korea, India and Malaysia, as well as New Zealand European lawyers
who had acted for or prosecuted Asian parties. The following comments therefore reflect a cross-
section of their views.

As lawyers, working with any CALD client will result in a unique set of issues and challenges.
However, as lawyer Gurbrinder Aulakh noted, the issue is more acute with Chinese litigants,
particularly those from PRC, than for others. This is because they do not have the Commonwealth
background that countries such as India, Hong Kong and Singapore do, because of the different
rule of law culture and because the English language is much less commonly spoken than in
countries such as India and Singapore where English is an official language, and in Malaysia,
where English is very widely spoken.3#

There were a number of common themes raised by the interviewees, each of which will be
discussed in greater detail in this section:

a) Discrimination and isolation faced by Chinese lawyers working in New Zealand. Some Asian
lawyers we interviewed for this Report expressed concern that they had been discriminated
against while at work.®*® We also heard concerning reports about a sense of isolation by
Chinese lawyers, who are increasingly working in boutique Asian law firms serving only Asian
clients, and speaking Mandarin at the office to other Asian staff and clients, not English. The
limited experience and expertise of some principals in charge of these firms was also raised
as an issue. Some of these Chinese lawyers ended up as sole practitioners because they
could not get appointed to law firms, or the firms they worked in were nervous about liability
for advice given in Mandarin that they could not peer review.

b) Challenges faced when working with Chinese clients. As set out above, the Chinese culture
and rule of law system are significantly different to those in New Zealand. However, some
Chinese clients, particularly those who have arrived in New Zealand as adults, expect the
New Zealand legal system to work as it does in PRC. Lawyers acting for these clients have
to work through this dichotomy in order to advocate effectively for their clients and to get
accurate instructions from their clients. Lawyers interviewed commented that they had also
experienced difficulties explaining different concepts, such as the Torrens land system to
their Chinese clients, even if they were able to do so in their client's own language.

c) The issues highlighted in the Interpreters section of this Report also impact lawyers when
advocating for Chinese parties in court, and when working with Chinese witnesses in court.
Lawyers we interviewed expressed frustration about the varying quality of interpreters
available, including the accuracy and competency of interpreters. Some lawyers who
spoke the same language as the persons being interpreted in court found themselves in a
difficult position when they were aware that the interpreting was not accurate, while others
expressed concern about inappropriate discussions between interpreters and witnesses (for
example, witnesses asking interpreters to help them or tell them what to say in response to
guestioning).
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Interview with Gurbrinder Aulakh, Auckland City Lawyers (Mai Chen, Auckland, 27 June 2019).
Interview with Samantha Hiew, Solicitor, Crotfield Law (Mai Chen, Auckland, 19 June 2019); and Interview with Anonymous, Lawyer (Mai
Chen, Auckland, 10 June 2019).
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Demographic make-up of the legal profession
407 According to the Law Society, 3.3 per cent of lawyers practising in New Zealand identify as Chinese,
1.8 per cent as other Asian, 1 per cent as south-east Asian and 2.2 per cent as Indian. 34

408 The following table sets out the types of legal work done by Asian lawyers, as well as New Zealand
European lawyers:34°

Multi-lawyer firm In-house Barristers Sole practice
(including QCs,
barrister soles
and employed
barristers)

Chinese 69% 19% 5.4% 5.4%
Indian 53% 25% 7.8% 13%

Southeast Asian 64% 27% 3.6% 2.9%
Other Asian 65% 20% 6% 7.7%
New Zealand 58% 22% 12% 71%

European

409 Chinese and South-East Asian had the lowest numbers of lawyers practising as barristers (apart
from Latin American, an ethnicity where there are no lawyers practising as barristers). Overall,
12 per cent of lawyers practice as barristers. This appears to align with anecdotal evidence from
interviews with judges and lawyers that suggest there are not many Chinese lawyers working in
litigation.

410 The demographic data provided by the New Zealand Law Society shows that the legal profession,
like New Zealand, is becoming increasingly diverse. Law Society Communications Manager Geoff
Adlam says “the changing ethnic makeup of the legal profession is perhaps best shown when it
comes to time since admission. The proportion of new lawyers in the most commonly selected
ethnicity, New Zealand European, is below the national total. Just under 70 per cent of lawyers in
that ethnic group were admitted over 10 years ago, a long way ahead of the proportion in all other
ethnicities."34

Discrimination and isolation faced by Asian lawyers

Alleged discrimination

411 The majority of the Asian lawyers interviewed for this Report were not born in New Zealand. Some
came to New Zealand as adolescents and completed high school before attending law school,
and others arrived in New Zealand as adults and were not legally trained before embarking on
study and a career in law. While only anecdotal evidence is available, this seems to be indicative of
the Chinese lawyers working in New Zealand — i.e. a large number were born overseas. It would be
useful for the New Zealand Law Society to ask in their next questionnaire whether the respondent
was born in New Zealand.

412  As already discussed above, arriving in New Zealand as an adolescent or adult means that these
lawyers will likely retain an accent and experience difficulty becoming entirely fluent in the spoken
and written English language. This will be a barrier for all CALD lawyers practising in New Zealand
who are not born here.

344 Geoff Adlam "Snapshot of the Profession 2019” Law Talk (March 2019) at 34. This is a large increase from 2012, the first year the Law Society
has provided ethnicity data for the profession, where 5.7 per cent of lawyers were “Asian” (no further breakdown was given): "A Snapshot of the
New Zealand Legal Profession as at March 2012” New Zealand Law Society (March 2012) at 9. When added up, the 2019 figures equate to
12.17 per cent of the legal profession identifying as Asian.

345 Adlam, above n 344.

346 Geoff Adlam “Diversity in the New Zealand legal profession: At a glance” LawTalk (September 2019) at 65.
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One lawyer we interviewed, who wishes to remain anonymous, arrived in New Zealand as a 30
year-old and noted that, for their first two years in court, post admission to the bar, they struggled
to be understood.?¥” The person was not a lawyer on arrival in New Zealand and subsequently
obtained legal qualifications. The lawyer, who worked in a firm in a smaller New Zealand city,
appeared in court on a regular basis, but stated that they had to take extra steps to ensure the
judge understood what they meant when making oral arguments. They also stated that they relied
more on written submissions than other counsel perhaps would .34

Another lawyer, Alice Nie, said that she had practiced law for seven years before arriving in New
Zealand, but that her knowledge of English had only come from books, so when she arrived
in New Zealand, she really struggled with language. Nie advised that she still finds the spoken
English language the biggest barrier to practising law as a Chinese lawyer in New Zealand, even
though she has practiced here since 200634 One experienced Chinese lawyer had been asked
by a judge what the Chinese opposing counsel was saying. The judge was experiencing difficulty
understanding the lawyer due to their strong accent.3%°

A small number of Chinese and Korean lawyers noted that they had felt discriminated against
in the courtroom and in their day-to-day work as a lawyer. One anonymous lawyer recounted
a time when she was in communication with another lawyer at work. As the interviewee had a
Chinese surname, the other lawyer stated in correspondence that the fact that English was their
second language was clearly the reason for the perceived lack of empathy in correspondence. The
interviewee said that this demonstrated inherent racial bias on the part of the other professional '
This lawyer speaks fluent English. Another anonymous interviewee said that she had experienced
judges who were openly critical of her, and that she had at times felt patronised by judges.*

Royal Reed gave the example of a judge asking her why the Chinese client on the other side (who
was represented by a New Zealand European lawyer) was acting in a certain way. Reed responded
that it would not be appropriate for her to comment on the ethics or the behaviour of the person
her client was suing.®%

Stella Chan said that, in her experience, some clients might prefer to go to a firm with predominantly
New Zealand European lawyers, believing that they might get better treatment from the judge if
they do s0.%* The thinking is that New Zealand European judges would not discriminate against
New Zealand European lawyers. Chan said that she is concerned that if a judge has had a poor
experience Chinese lawyer, that may colour their impression of all Chinese lawyers. Chan did
however comment that her actual experience is that judges have been courteous and helpful and
have treated everyone the same.%°

The concept of “face” which we will discuss further below could explain why some lawyers we
interviewed were reluctant or hesitant to say that they felt discriminated against in the law, while
noting that friends, clients and colleagues had experienced this. Clinical psychologist Eve Yee Han
Graham has conducted research on this topic, and notes that “under the influence of a collectivist
culture, Chinese people find it extremely difficult to face up to racism ... racial discrimination
embarrasses Chinese people and makes them suffer severe loss of face."*
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Interview with Anonymous, Lawyer (Mai Chen, Auckland, 17 June 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 17 June 2019).

Interview with Alice Nie, Alice Lawyers Ltd (Lucinda King, Auckland, 18 July 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 29 July 2019).

Interview with Anonymous, Lawyer (Lucinda King, 30 August 2019).

Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).
Interview with Royal Reed, Principal, Prestige Lawyers (Mai Chen, Auckland, 27 February 2019).
Interview with Stella Chan, Partner, Forrest Harrison, (Mai Chen, Auckland, 7 August 2019).

Interview with Stella Chan, Partner, Forrest Harrison, (Mai Chen, Auckland, 7 August 2019).

Eve Yee Han Graham “Chinese Immigrants Experiences of Racial Discrimination in New Zealand” (MA Thesis (Psychology), Massey University,
Auckland, 2001) at 7.
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Emerging issue - isolation of Chinese lawyers

Young lawyer Samantha Hiew spoke of her experience working in a small, boutique Chinese
law firm on the North Shore in Auckland, where all of the lawyers in the firm are Asian (all born
overseas, in Malaysia, Korea and PRC), and the majority of the clients are also Asian.®*’

Many of the interviewees we spoke with expressed concern about the growing phenomenon of
Asian lawyers, generally born overseas, working in sole practice or in small, boutique law firms.
Anecdotal evidence suggests that these firms are often located in “ethnoburbs,” and that they are
increasing in number to meet the growing Chinese population in particular regions. Lawyer Fei Fei
Teh noted that her time working in a New Zealand European law firm had provided her with a good
foundation to advise her clients, now that she has started her own law firm.3%

An emerging issue is that working for these boutique style law firms is resulting in some young
Asian lawyers feeling isolated.

Another emerging issue is that isolation in boutique Asian law firms can exacerbate English
language difficulties. As set out above, research on “ethnic enclaves” has demonstrated that
migrants who live in these ethnic enclaves will have limited opportunities to practice and improve
their English language skills.®® Where lawyers have arrived in New Zealand as adults, qualified
to practice law and then immediately start work in a boutique Asian law firm, this may limit their
opportunities to practice and improve their English language skills.36°

The concept of mianzi may also result in Chinese lawyers being unwilling to bring in lawyers with
specialist expertise as that would indicate to the client that they have limited knowledge in that
area.

Challenges faced when working with Chinese clients
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When representing Chinese clients, particularly those who are either new to New Zealand or those
who have arrived as adults and still live in an ethnoburb — within a largely Chinese community
- lawyers experience a number of additional challenges. Some of these are challenges that are
unique to Chinese clients, for example the Chinese “way of doing business”, but others will be a
challenge for lawyers representing any CALD client, such as addressing the differences between
the New Zealand legal system and the legal system in the client’s country of origin.

Rule of law system in country of birth

One lawyer interviewed for this project noted that Asian clients will often colour the advice that
they are given based on their own assumptions, and their experience of the legal system in
their country of origin.®" The different rule of law culture Chinese clients are brought up with
is entrenched and impacts on their life in New Zealand. For example, one anonymous Chinese
lawyer we interviewed from PRC said that public law is very rare in PRC, and that clients in New
Zealand do not understand that you can sue the government. This means that they instead try
to suggest other options, such as bribery or trying to use a connection or relationship to get their
desired outcome. 362
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Interview with Samantha Hiew, Solicitor, Crotfield Law (Mai Chen, Auckland, 19 June 2019).

Interview with Fei Fei Teh, Partner, Millennium Lawyers (Mai Chen, Auckland, 2 August 2019).

Bleakley and Chin, above n 217.

This was borne out in interviews. For example, Alice Nie, who was admitted to practice in New Zealand in 2006 and opened her own practice
in 2009. She stated that she still experiences difficulty in litigation practice due to her English language capability.

Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).

Interview with Anonymous, Lawyer (Lucinda King, Wellington, 30 July 2019).This is also supported by our interview with Professor Sarah
Biddulph under the heading Relevant law reform in PRC - insights from Professor Sarah Biddulph, which shows that the development of
public law is a relatively recent phenomenon in China.
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It is therefore crucial that lawyers representing Chinese parties are able to adequately explain how
the New Zealand rule of law framework applies to a dispute, and why options such as bribery are
illegal in New Zealand.®® Michael Kan recalled that a client had advised him to “do what needs to
be done, money is no problem,” implying they wanted him to bribe the relevant decision makers to
achieve their desired outcome.®“ Due to their cultural background, this client did not understand
the correct process to follow in New Zealand, and that bribery is illegal in New Zealand.®%%

Senior Chinese lawyer Stella Chan said that younger Chinese clients would be more likely to
understand these concepts if they were explained to them properly, but clients over about 50
years old would find it harder to grasp concepts such as the independent judiciary. Chan said that
they would have come from a PRC that operates very differently to New Zealand in terms of the
rule of law.%%® Chan said, in contrast, that litigants in Chinese courts are also liable to the judge
being influenced by external factors, such as the best political outcome.3’

An anonymous lawyer said that, in her experience, advising a Chinese client can take 1.5 to 3
times as long when compared to advising a New Zealand European client.36®

Another anonymous interviewee said that most Chinese clients are vulnerable as, without any
knowledge of the New Zealand system, they are more reliant on the advice of lawyers than other
clients are.°

New Zealand legal framework

In addition to these concerns about the different rule of law culture, other differences in the
New Zealand legal framework compared to the Chinese legal framework can be challenging for
lawyers to explain to Chinese clients. This will also be the case for lawyers representing other
CALD parties — for example, a lawyer representing a client from a civil law country, such as France
or Germany, will have to explain the differences between the civiland common law systems in the
same way that the lawyer would have to explain this to a Chinese client not born in New Zealand.

Lawyers interviewed stated that, even when they were explaining these concepts to their clients in
their first language, the client still found it very difficult to understand. For example, one Mandarin
speaking lawyer, who wishes to remain anonymous, stated that Chinese clients struggle to
understand the Torrens system of land transfer registration, as it is completely different to the
Chinese system.3 While this lawyer was able to speak to his clients in their language, they often
found that their clients could not understand the concept, even when it was explained in Mandarin.
Another lawyer said that they had difficulty explaining the steps that lead to a hearing to an Asian
client, such as filing dates and paperwork, with some clients not understanding why these steps
were necessary, and instead expecting the matter to go straight to a hearing.®”

One lawyer represented a client who was applying for a limited driver licence.®”? However, her
application for a limited licence was for the purpose of taking a child that was visiting New Zealand
on multiple trips daily for multiple weeks. The lawyer had tried to explain to the client, in her own
language, that this justification would not meet the test for a “limited” licence, as not being able
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See for example Ling Li “Performing Bribery in China: Guanxi Practice, corruption with a human face” (2011) 20(68) Journal of Contemporary
China 1. In this paper the author explores how bribery operates within the Chinese courts, and gives examples of unsuccessful and successful
accounts of bribery.

Interview with Michael Kan, Michael Kan Law (Mai Chen, 22 January 2019).

Bribery of judges and public officials are specific offences under the Crimes Act 1961 which carry a maximum penalty of seven years’
imprisonment: ss 101 and 105.

Interview with Stella Chan, Partner, Forrest Harrison, (Mai Chen, Auckland, 7 August 2019).

Interview with Stella Chan, Partner, Forrest Harrison, (Mai Chen, Auckland, 7 August 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 24 July 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 17 June 2019).

Interview with Anonymous, Lawyer (Lucinda King, Auckland, 4 July 2019).

Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).

Interview with Samantha Hiew, Solicitor, Crotfield Law (Mai Chen, Auckland, 19 June 2019). Such licences can be granted to people who
have been disqualified from driving to allow them to drive for specific reasons at specified times, where not being able to drive would cause
extreme hardship to them or someone else.
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to drive in these circumstances would not cause her or someone else hardship, but the client
struggled to comprehend why.®”

Another lawyer gave the example of a client who was appearing for speeding in court and failing
to stop when asked. His client had not seen the sign indicating a temporary reduction in speed
due to roadworks, and had been travelling at 100kph when police began a pursuit with lights. His
client believed that the police wanted to pass him and did not understand that they wanted him
to stop or that the law required him to stop. As a consequence the client had incurred additional
penalties.3

Another example of how the different legal framework can impact adversely on Chinese parties
was noted by interviewee Ashley Oh.®”> Oh noted that in PRC, the law around drink driving is
very different, which means that Chinese people may lack an understanding of the legal limit in
New Zealand, as well as an understanding of the consequences for drink driving. In 1998, the
“Regulations on Traffic Management of the People’'s Republic of China” were officially implemented,
including restrictions on drink driving. Harsher penalties were introduced in 2011.37¢

If a person born in PRC arrived in New Zealand prior to 1998, they would come from a background
where driving under the influence is not an offence, which is very different from the current law in
New Zealand. In New Zealand, a person can be convicted of an offence under section 56 of the
Land Transport Act 1998 if their blood-alcohol level is more than 80 milligrams per 100 millilitres
of blood, as shown by a blood test. Drivers who have a blood alcohol level between 50 and 80
milligrams per 100 millilitres of blood can be given an on-the-spot infringement notice similar to a
speeding ticket.®”

Another example that was referred to by interviewees concerned domestic violence. David Young
said that he has experienced defendants in domestic violence cases that expect the case to
be thrown out if the complainant does not show up in court.®’® Michael Kan said that Chinese
complainants can lack an understanding of the consequences of calling the police for a domestic
violence matter, thinking that the police are there just to “tell their partner off,” rather than arrest
them.3”° Ashley Oh referred to another example of a defendant in a domestic violence case who
referred to the fact that his wife was arguing with him about his mother, something that would be
very disrespectful in Asian culture, to mitigate culpability. However, while Oh understood this, the
New Zealand European judge did not understand how this could mitigate culpability due to the
different cultural understanding.3&°

Alice Nie said that many clients have misunderstood New Zealand family law because of
their cultural background, and felt that New Zealand rules are unfair. Nie gave the example of
guardianship, asin PRC usually the mother gets sole custody following a divorce, and grandparents
usually have greater rights of custody over children in PRC than they do in New Zealand. However,
Dr Andrew Zhu has said that these rules relating to custody only apply if the child is less than
two years old.*®' Nie also said that Chinese parents often lend large sums of money to their sons,
without any real written evidence, and cannot understand why their evidence of this fact is not
accepted in New Zealand courts.%8?
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Interview with Samantha Hiew, Solicitor, Crotfield Law (Mai Chen, Auckland, 19 June 2019).

Interview with Michael Kan, Partner, Michael Kan Law (Mai Chen, Auckland, 22 January 2019).

Interview with Ashley Oh, Police Prosecution Service (Lucinda King, Auckland, 16 July 2019).

Patrick Mattimore “New drunk driving law shouldn’t be watered down” China Daily (online ed, China, 19 May 2011) <www.chinadaily.com.cn>.
Ministry of Transport “Land Transport Amendment Act (no 2) 2014 questions and answers” (Updated 27 September 2014) <www.transport.
govt.nz>.

Interview with David Young, Barrister (Mai Chen, Auckland, 9 August 2019).

Interview with Michael Kan, Partner, Michael Kan Law (Mai Chen, Auckland, 22 January 2019).

Interview with Ashley Oh, Police Prosecution Service (Lucinda King, Auckland, 16 July 2019).

Email from Dr Andrew Zhu (Director, Trace Research Limited) to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report,
14 October 2019.

Interview with Alice Nie, Alice Lawyers Ltd (Mai Chen, Auckland, 18 July 2019).
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Another challenge that lawyers representing Chinese parties face is the unigue way that Chinese
do business.® In particular, the Chinese way of conducting business dealings through guanxi,
or through the power of relationships, rather than in the Western way — through contracts and
written agreements — can cause difficulties for lawyers representing Chinese parties.®* One
lawyer we interviewed said she was a solicitor in a case where parties had been involved in multi-
million dollar transactions with no written contract.®® This interviewee said that the judge made
a comment at an injunction hearing, asking how so much money could have been transferred
without a contract. The lawyer said that they had instructed a New Zealand European barrister and
that despite briefing him on the cultural factors that contributed to this behaviour, the barrister did
not explain this properly to the judge. The interviewee said that the judge’s lack of understanding
that this is common practice in PRC meant that their client who had spearheaded the business
transaction was cast in a bad light %8¢

Another lawyer said that clients who had lived in New Zealand for a longer period of time realise
the importance of a legally drafted written contract when conducting business, but that clients
who are newer to the country are more naive, and are more likely to trust the relationship when
doing business.®¥’

Alice Nie noted that it is particularly common among Chinese families to conduct business
transactions without proper written documentation, which results in difficulties for lawyers
advocating for their client in court. Nie gave the example of a Chinese person who sent their cousin
a large amount of money to buy a property in New Zealand on their behalf, only for the cousin to
then mortgage that property to buy his own property. Nie said that there can be misunderstandings
as 1o the purpose of the transaction. The lender thought that the cousin was investing on their
behalf, whereas the cousin thought it was a loan. Nie said that the lack of documentary evidence
means that lawyers can only make arguments based on what their client said, rather than what
the documentary evidence demonstrates, because there is no documentary evidence to verify the
viva voce evidence of the client.%®

In the criminal context, a senior prosecutor Steve Symon said that prosecutors and regulatory
agencies were finding the documentary evidence in cases with Chinese defendants very difficult
and time-consuming to analyse.®® Symon said that there are increasing numbers of cases where
there is a very high volume of evidence in Chinese in the form of WeChat or WhatsApp messages.
Symon said that prosecutors have to consider firstly, whether it is worth translating all of the
evidence due to the time and cost required to do so, and whether the level of resource required
is warranted given the seriousness of the alleged crime. If so, then prosecutors have to consider
how they are going to present the evidence to an English speaking jury and court. Symon said that
regulatory agencies such as Customs and the Companies Office have to rely on investigators who
may speak Mandarin or Cantonese to conduct a preliminary assessment of the evidence.3®

Symon also noted that this had perhaps resulted in an increased reliance by investigators on
interviewing suspects, thus increasing the reliance on viva voce evidence, which, as is set out
above in the Judges’ Perspectives section, brings with it inherent challenges when interpreters are
being used.®
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This was discussed above in the section on Judges’ Perspectives, but it can also cause difficulties for lawyers representing Chinese clients
in civil disputes.

As noted above in the Chinese Parties in New Zealand and its Courts section.

Interview with Samantha Hiew, Solicitor, Crotfield Law (Mai Chen, Auckland, 19 June 2019).

Interview with Samantha Hiew, Solicitor, Crotfield Law (Mai Chen, Auckland, 19 June 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 24 July 2019).

Interview with Alice Nie, Alice Lawyers Ltd (Lucinda King, Auckland, 18 July 2019).

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).
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Alleged discrimination against Chinese clients by the judiciary and juries

A number of the lawyers we interviewed noted that their clients had, at times, experienced
discrimination or criticism from judges. However, some of the lawyers interviewed also said that
they had not experienced discrimination from judges.

Part of the Chinese culture of “face” requires a person to look one’s best in terms of dress and
appearance, which can be at odds with the more informal nature of New Zealand culture, where
the wearing of a full suit and tie is becoming less common. Wearing expensive brands may give
the wrong impression about the wealth of the client.

One lawyer noted that she felt the judge in a trial took a dislike to their client, in part because of the
way that they were dressed, and that she advised this client to dress down for court.®*? Another
lawyer confirmed this view, and noted that she often advised her clients not to dress up for court,
and not to wear a suit.**® Ashley Oh said that the law firm where she had previously worked had
taken steps to make sure that their clients did not come across to the court as Asian stereotypes.
Oh recalled a client who fitted the “rich Asian who lives on the [North] Shore” stereotype, who they
had to tell not to wear expensive clothes when he appeared in court.®**

Royal Reed gave the example of a client who continually cleared his throat during a trial, which,
while very normal and expected in PRC, was distracting in the trial. Reed said that on the second
day, the judge told her to buy some throat lozenges for her client. Reed said that it would have
been more helpful if she had been able to explain her client's behaviour to the judge, and establish
that it is not something that he could easily stop. The client came from a culture where this was
acceptable, and he was not being disrespectful to the judge or the court.®® However, Dr Andrew
Zhu said that he has not seen any examples of this culture in China, and that in his opinion a judge
in PRC would also deem this to be a distracting behaviour.%

Reed gave another example where recently she heard an outburst from a judge who said “what
is it with you Chinese people”. Reed said that if it had been any culture other than Chinese, people
would be horrified. Reed said that as the number of Chinese litigants increases, frustration by
judges seems to increase.?”’

One interviewee, lawyer Michael Kan noted that Chinese people believe that “I am right, and if
you dont believe me then you are wrong”, which can be detrimental to their behaviour when
they are asked questions by a judge. Kan noted that litigants and witnesses may have been high
ranking officials or people of status in PRC, and are not used to being questioned when they say
something, but rather expect to have their rank recognised by the judge.®*®

Another factor that lawyers representing Chinese clients will need to address in court is the idea
that Asian cultures often see eye contact as a sign of disrespect, and accordingly Chinese clients
will not make eye contact with people higher in the hierarchical structure than them, such as
judges. This is also the case for people from Pacific cultures, and is another reason why it is
important that judges and lawyers are culturally aware.®*°

Kan noted that judges can also be impatient where interpreters are required. Lawyers said that
cases where interpreters are required take significantly longer. Kan noted that some witnesses do
speak English but nonetheless choose to use an interpreter when giving evidence, which affords
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Interview with Samantha Hiew, Solicitor (Mai Chen, Auckland, 19 June 2019).

Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).

Interview with Ashley Oh, Police Prosecution Service (Lucinda King, Auckland, 16 July 2019).

Interview with Royal Reed, Principal, Prestige Law (Mai Chen, 26 February 2019).

Email from Dr Andrew Zhu (Director, Trace Research Limited) to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report,
14 October 2019.

Interview with Royal Reed, Principal, Prestige Law (Mai Chen, 26 February 2019).

Interview with Michael Kan, Partner, Michael Kan Law (Mai Chen, Auckland, 22 January 2019).

Commisceo Global “China Guide” <www.commisceo-global.com>.
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them additional time to think of an appropriate answer to the question posed.*®® Another senior
Chinese lawyer confirmed this. The same lawyer said that Chinese clients can feel disadvantaged
if they are interrupted by the judge, and that, in her view, it was important that judges made sure
their body language remained positive so that Chinese clients did not get the perception that they
had not been heard.*!

Steve Symon said that use of interpreters in a trial can be a source of frustration for both the judge
and the jury. Symon said that the judge may take it out on the prosecution, and question why
they have included peripheral evidence that may not be necessary for the case and that, in cases
involving interpreters, prosecutors may come under pressure to forego evidence. Symon said that
the jury may also be likely to get angry or frustrated with the defendant, as they have to spend
longer serving on the jury due to the need for an interpreter, particularly when the defendant can
speak some English.40?

Symon also said that there may be prejudice or stereotyping by jurors against Chinese defendants,
particularly indrug or fraud cases. Symon said that the court may wish to consider providing judges’
directions to juries in cases where there may be biases as a result of cultural stereotyping.%

‘Face’

Our interviews disclose that the concept of face, or mianzi, can impact on a Chinese litigant's
experience in court in three key ways:

a) Agreeing to settle a case. A number of lawyers interviewed recounted their experience
that Chinese litigants were less likely to settle disputes than their New Zealand European
counterparts. A number of factors will have a bearing on this, however, mianzi is a significant
factor that can result in an unwillingness to settle;

b) Sentencing. The Sentencing Act 2002 establishes that “any remorse shown by the offender”
is a mitigating factor the court must take into account when sentencing an offender.4%
However, the concept of face means that Chinese parties will be much less willing to publicly
say that they feel remorse, even if they are fact feeling remorseful, as evidenced further
below, and in the Case Review section; and

c) Chinese defendants agreeing to interviews in English out of their respect for authority, when in
fact they require an interpreter.

Settlement

In an address published in the Victoria University Law Review, Justice Matthew Palmer, speaking
in 2018 about his experiences on the High Court bench, noted:#®

..I have been struck by how often first-generation Chinese litigants are in court with each other over
matters which most Pakeha or Maori usually settle without reaching the Courts. Lawyers may contribute
to that or perhaps there are cultural factors at play. | do not know. And as far as | can tell, there appear to be
different cultural views of what it means to tell the truth, how binding the law is and whether court orders
need to be strictly followed or not.

Justice Palmer's comments that there may be cultural factors at play are supported by the
interviews we conducted with lawyers for this Report.

An anonymous interviewee remembers an incident where a judge had to tell both parties at a
judicial settlement conference that they were “both being very stupid” due to their unwillingness
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Interview with Michael Kan, Partner, Michael Kan Law (Mai Chen, Auckland, 22 January 2019).
Interview with Anonymous, Lawyer (Mai Chen, Auckland, 24 July 2019).

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Sentencing Act 2002, s 9(2)(f).

Matthew Palmer “Impressions of Life and Law on the High Court Bench” (2018) 49 VUWLR 297 at 299.
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to settle and resolve the matter.*% An anonymous lawyer said that Chinese parties are fixated on
pride and saving face.*” Another anonymous interviewee noted that an unwillingness to settle
can also come from distrust in the system. 408

Fei Fei Teh recalled a case where she was in court in a dispute over a right of way. Teh said that
the judge had shown contempt that such a small matter should be before the court. Teh said she
got the impression that the judge viewed the case as a waste of the court’s time. Teh said that
the other party had insisted upon taking the matter to court.*® Teh said both Chinese and New
Zealand European lawyers need to be better trained to dissuade Chinese clients from pursuing
litigation when it is not the best option to resolve a dispute.*®

Frances Joychild QC gave the example of a client who was experiencing difficulty with a regulator
in the education sector. The client was a Chinese teacher who had been asked to do a further
study unit as part of her continuing registration with the intention that she teach the curriculum
from a more creative rather than literal perspective. She felt insulted, ashamed and humiliated,
and did not believe she should have to do this, and her aim was to punish the manager who
had set the requirement. At no stage would she agree to mediate the dispute. In the end, she
lost her registration due to her rigidity and inflexibility. The teacher was otherwise competent,
but could not acknowledge that there was a cultural difference in that teaching in PRC is very
literal; whereas in New Zealand, a more creative approach is taken." This is an example of how
a Chinese person’s desire to maintain face’ can cause them to fail to engage in steps that may
resolve a matter, meaning that solvable or resolvable matters become intractable with more
adverse consequences for the Chinese party.

Joychild QC referred to cases with other Chinese clients, where saving face and punishing
wrongdoing were the driving motivations. She has seen little willingness from these clients to
taking a pragmatic approach to the proceedings, even where the legal fees incurred outweighed
the amount the client would receive from pursuing the proceeding. At times, Chinese clients’
desire to be proved right is a greater incentive than the financial outcome . #1?

In the criminal context, Ashley Oh said that she had been told by a restorative justice facilitator
that there was lesser demand for restorative justice conferences from Asian defendants, which
may be another manifestation of mianzi.#'®

Sentencing

Senior prosecutor David Johnstone said that there is a “phenomenon” of Chinese accused not
being “big pleaders” — i.e. being less willing to plead guilty, even where there is significant evidence
of the client’s guilt. Johnstone said that if the accused does not plead guilty when they should in
light of overwhelming evidence against them, then the judge might take from this that they have
no insight into their wrongdoing and therefore no remorse, which will negatively affect them at the
sentencing stage.#™

Johnstone recounted a case where an accused refused to plead guilty in the face of overwhelming
evidence as he said it would bring great dishonour on his family. The result was a very long jail
sentence. However, when the Court of Appeal reduced the sentence on appeal, considering the
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Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).
Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).
Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).
Interview with Fei Fei Teh, Partner, Millennium Lawyers (Mai Chen, Auckland, 2 August 2019).

Interview with Fei Fei Teh, Partner, Millennium Lawyers (Mai Chen, Auckland, 2 August 2019).

Interview with Frances Joychild QC (Mai Chen, Auckland, 29 July 2019).

Interview with Frances Joychild QC (Mai Chen, Auckland, 29 July 2019).

Interview with Ashley Oh, Police Prosecution Service (Lucinda King, Auckland, 16 July 2019).

Interview with David Johnstone, Partner, Meredith Connell (Mai Chen, Auckland, 24 July 2019).

© Superdiversity Institute for Law, Policy and Business =« « + =« « « « « « « « .« . . . . . Q99



<< CONTENTS

463

464

465

466

467

468

469

young age of the accused (22 at the time of the offending), who was isolated from his family and
his lack of support networks in New Zealand.*®

Barrister David Young said that accused can take some time to plead guilty, for a variety of
factors.*® If a guilty plea comes late, the courts are less likely to look favourably on it, but an
early guilty plea is not always desirable or practicable for a defendant. For instance, a client may
want an opportunity for some charges to be dropped, to find evidence that may exonerate them,
or evidence that clearly demonstrates the client's guilt may only come up at a late stage. Young
said that when he is working with a CALD client, the process of deciding whether or not to plead
guilty can take longer, as going through documentary evidence with someone who does not speak
English takes more time, and the client will want to review all of the evidence against them before
they commit to a guilty plea.*””

Interviews with Police

David Young commented that he had represented Chinese clients who had been interviewed by
Police without an interpreter when an interpreter should have been provided, particularly when
explaining difficult legal concepts, such as the technicalities of drink driving.

Young said that in his experience, mianzi coupled with the Chinese culture of being respectful to
authority, can mean that the Chinese accused will be more willing to agree to a police interview
without an interpreter present.“'® This is because they want to save face by not admitting to their
need for an interpreter, and also because they want to respect the police officer’s authority and act
as instructed, rather than refuse to answer questions until an interpreter is present.#1°

Steve Symon also commented that in his experience there may be a lack of understanding
by investigators that a Mandarin speaking person is more likely to come from a culture that
is respectful of authority, and that they are therefore more likely to agree to answer questions
without an interpreter being present even though they need one.#?°

Symon said that in his opinion, interviewers are both more likely to accept a Mandarin-speakers’
assessment of their English language ability as accurate/correct, while at the same time being
less likely to accept a Mandarin-speaker saying that they do not speak English well.#*!

Symon said that a lack of English language capability is more acute where there are complex
guestions that relate to the legal aspects of, for example, drug charges. Symon said that there
may be an assumption that, because an accused can speak some English, they can speak every
level of English; however, in reality just because an interviewee can understand the early stages of
an interview, does not mean they can understand the more technical questions and implications
of the questions being asked (and, for example, may fall victim to self-incrimination).??

Symon said that there are protocols in place for interviewing children — concerning, for example,
legal concepts they may or may not understand — but there are no protocols around interviewing
those who do not speak English. Symon said that steps should be taken to ensure there is access
to interpreters and that they are both readily available and of a high quality. Symon gave the
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Interview with David Johnstone, Partner, Meredith Connell (Mai Chen, Auckland, 24 July 2019). This case is analysed in greater detail below,

in the Case Review section at paragraphs [901]-[904].

Interview with David Young, Barrister (Mai Chen, Auckland, 9 August 2019).

Interview with David Young, Barrister (Mai Chen, Auckland, 9 August 2019). This point will be set out in greater detail in the Case Review

section of this Report, as it is demonstrated by some of the cases that we analysed.

Interview with David Young, Barrister (Mai Chen, Auckland, 9 August 2019).

In the study into jury trials in Hong Kong, Ng notes an example from a Chinese trial where a witness gave evidence in English. Eva Ng, above

n 43, at 181 notes:
.. the back-channelling (such as “Mmm”...), generally understood to be an acknowledgement of comprehension, in this case should
rather be viewed as the doctor’s tactic to mask his incomprehension in a failed attempt to avoid embarrassment. Similarly, the short
response "yes”... may not serve as a direct confirmation to the question asked as would be the case in most other situations, but a short
response uttered by the doctor to feign his comprehension.

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).
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example of the police interview with Teina Pora, who was wrongfully convicted in 1994 of the
rape and murder of Susan Burdett. Pora, who has learning difficulties arising from foetal alcohol
syndrome, and who was 17 years old at the time, falsely confessed to the crime during police
interviews. Pora was held in custody for four days, and was questioned for 14 hours without a
lawyer present. Symon said that when we look at this example when compared to the interview
practices used today, we are shocked. Symon wonders whether in 10-15 years’ time we will look
back at interviews with CALD parties in the same way.*?3

Legal fees

A number of the lawyers that we interviewed noted that they had to take particular caution with
their Chinese clients about the matter of fees. Lawyers noted that with Chinese clients they had to
ensure that they were very upfront and clear about the potential costs, and provide regular updates
and reports to ensure that the client was not surprised by fees. While only anecdotal information
was available, the majority of those interviewed stated that Chinese clients were more likely to
complain about fees, threaten to complain to the Law Society in order to avoid paying their fees,
or to seek to recoup fees paid once the lawyer had already provided advice or representation in
court.

One lawyer we interviewed, who previously worked for a mid-sized law firm in Auckland, stated
that her firm provided as much information as possible with bills for their clients, and that this high
level of transparency aims to help avoid complaints.*

Another lawyer interviewed stated that fees are an important issue that lawyers need to discuss
with Asian clients, although she noted that she now feels more comfortable having difficult
conversations with her clients about fees.**

Alice Nie had practised law in PRC before arriving in New Zealand, and advised that fixed fees
are the norm in PRC, and that lawyers do not charge on an hourly basis. This helps to explain the
difficulties that lawyers face, and also why Chinese clients are far more likely to request a fixed fee
than other clients.*?

An anonymous interviewee commented that fixed fees or contingency fees are far more common
ways of charging for legal work in PRC.#’ Contingency fees, where the lawyer only receives
payment if the client is successful, in the form of a percentage of the award, appeal to Chinese
clients as it means they only have to pay if they are successful. Another anonymous interviewee
advised that Chinese clients can also ask for a retainer, whereby a lawyer agrees to act for the
client for an annual fixed sum, and advise them on whatever issues arise. They stated that Chinese
clients prefer the certainty of a fixed amount.*?®

Another anonymous interviewee said that Chinese clients will often spend significant time trying
to build a relationship with their lawyer, and that they do not understand that this is time which
will be billed.#?° This lawyer noted that they had one client who would call them on a daily basis, to
talk about personal matters and did not understand that these phone calls would be billed.**® The
interviewee also said that due to the importance of relationship building in Chinese culture, the first
meeting between lawyer and client will involve personal conversation to establish a relationship,
unlike a lawyer/client meeting with a New Zealand European client, where it is more likely that the

423
424
425
426
427
428
429
430

Interview with Steve Symon, Partner Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Interview with Luisa Wong, Lawyer (Lucinda King, Auckland, 8 July 2019).

Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).
Interview with Alice Nie, Alice Lawyers Ltd (Lucinda King, Auckland, 18 July 2019).

Interview with Anonymous, Lawyer (Lucinda King, Auckland, 30 July 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 24 July 2019).

Interview with Anonymous, Lawyer (Lucinda King, Auckland, 30 July 2019).

Interview with Anonymous, Lawyer (Lucinda King, Auckland, 30 July 2019).
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discussion will be focussed on the legal issues. They noted that this initial meeting can easily use
up a significant amount of a small budget if multiple lawyers are present.*!

CALD in combination with other communication difficulties

476

Belinda Sellars QC recalled in an interview a 2018 case, where she represented a Fijian-Indian
murder accused that had communication difficulties due to cognitive issues, which resulted
in significant comprehension difficulties in both English and Hindi.*? The case is illustrative of
a number of different types of communication issues that can arise and some of the types of
approaches to mitigate these issues that a court and counsel can use. Specifically, Sellars QC
referred to:#%

a) The use of a Hindi speaking junior barrister to communicate with the client in his own
language. Sellars QC said that although the defendant appeared, at first blush, to have good
English language skills this was incorrect. Instead, the defendant had learned strategies to
make it appear that he understood. Trust was also an issue. Sellars QC said that it was very
helpful to have a junior who could facilitate communication in an effective way and build
a relationship beyond that of an interpreter. In a Minute of Powell J, he refers to the junior
counsel playing “an important role in monitoring the translation being given” and “checking
with Mr Singh at the end of each witness as to whether any further issues have arisen”;**

b) Allowing time prior to the defence opening statement for counsel to take the defendant
through a transcript of the Crown's opening address. Sellars QC also referred to Counsel
being required to prepare closing addresses in writing, in order to allow defence counsel
the opportunity to take the defendant through the Crown'’s closing arguments prior to the
defence closing address;

c) Thejudge providing defence counsel with the opportunity after the conclusion of questioning
of a witness to confer with the defendant to ascertain whether there were any matters that
needed to be addressed, and if so, allowing these to be addressed prior to dismissal of the
witness;

d) Providing counsel leave throughout the trial to request an adjournment as may be required to
confer with the defendant;

e) Requesting during the trial that the defendant be brought to court earlier in the day in order
to allow time for counsel to go through the evidence presented at trial. Powell J granted this
request; and

f)  Appointment of standby counsel as an additional measure to ensure the defendant’s
comprehension when giving evidence (particularly when under cross-examination). Ms
Pravina Singh (no relation) was appointed to monitor the defendant’s understanding of
the proceedings in general while he was giving evidence, and to communicate any needs
or concerns that arose out of this.*® In particular, Ms Singh was advised to “bring to the
Court's attention any disjunction between any question asked by counsel and the translation
provided to Mr Singh, or in any answer provided by Mr Singh and the translation given to the
Court." Further, Ms Singh was advised that in her discretion she was able to request counsel
guestioning the defendant to put a particular question in writing to assist the interpreter, if
she thought there was a risk of miscommunication. Standby counsel was also advised that
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Interview with Anonymous, Lawyer (Lucinda King, Auckland, 30 July 2019).

R v Singh [2019] NZHC 148. Impaired verbal abstract thinking, vocabulary skills, verbal reasoning, impaired immediate and delayed verbal
memory particularly narrative memory.

Interview with Belinda Sellars QC, Barrister, Freyberg Chambers (Mai Chen, Auckland, 8 October 2019).

R v Singh [2019] NZHC 148 (Minute (No 9) at [4]).

At [4].
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if she identified any other issue arising which might affect that defendant’s right to a fair trial,
that she could request that the jury retire so the issue could be discussed in chambers 43¢

It is important to highlight these measures to effectively manage communication issues and
ensure equal access to justice for CALD parties who may also have other communication issues,
as they are not evident from the sentencing notes of the decision.

Sellars QC said that she had also arranged for the client to be assessed by a Communication
Assistant (as discussed below) prior to the commencement of the trial, and that this assessment
concluded that the client did require communication assistance.*”

A Communication Assistant was not utilised in the trial, as one was not available, and the
appointment of one would therefore have required a late adjournment. Further, Powell J found
that the defendant could be assisted by a Hindi interpreter throughout the trial. It was agreed
between the judge and defence counsel the other techniques used (listed above), coupled with the
use of an interpreter, meant that the need for communication assistance could be met.*#

Communication assistance is able to be provided under section 80(1) of the Evidence Act 2006, to
“enable the defendant to understand the proceeding” Section 80(2) provides that “Communication
assistance may be provided to a defendant in a criminal proceeding on the application of the
defendant in the proceeding or on the initiative of the Judge.” Sellars QC said that knowledge and
use of Communication Assistants has only become widespread in the past few years, and that
they seem to be more commonly utilised in the District Courts than the higher courts.**® However,
the provision has existed in the Evidence Act 2006 since its enactment.

Communication assistance is utilised in cases where a parties have communication issues other
than English language difficulties, such as low 1Q, cognitive impairments, Traumatic Brain Injury
and stroke related impairments.*® Where a party’s communication difficulties stem from low
English language capability only, the appointment of an interpreter to assist them in proceedings
should suffice.

Interpreters
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A number of lawyers that we interviewed commented on the frustrations and difficulties they have
faced in cases where interpreters were required.

One lawyer we interviewed, who wished to remain anonymous, expressed concern at the speed
of interpreting in court. She said that she feared that her clients would not necessarily fully
understand what was being discussed and be able to keep up.**' Michael Kan also expressed
concern about interpreters lacking sufficient time in court to properly translate, due to insufficient
time being allocated to hear cases involving interpreters. This can result in the case running over
time, and the court being required to find more time to hear the remainder of the case, often at a
later date, which increases the cost for the parties and also makes it more difficult for the judge,
as he or she will have to refresh their memory of the case. Kan also referred to Chinese witnesses
speaking in long sentences, which can make it more difficult for interpreters to keep up.*#?

David Johnstone said that he had experienced occasions where the court had attempted to save
time by using part-interpreting — i.e. only having an interpreter present in case their client or the
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At [5].

Interview with Belinda Sellars QC, Barrister, Freyberg Chambers
Interview with Belinda Sellars QC, Barrister, Freyberg Chambers
Interview with Belinda Sellars QC, Barrister, Freyberg Chambers (Mai Chen, Auckland, 8 October 2019

Interview with Belinda Sellars QC, Barrister, Freyberg Chambers (Mai Chen, Auckland, 8 October 2019).

Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).

This appears to be something that is unique to deponents from Asian countries, with the Equal Treatment Benchbook of the English Judicial
College noting “Certain South Asian witnesses when answering a question will adopt a ‘narrative style’, providing lengthy context first, before
arriving at a point”: Judicial College, London, above n 121, at 8-1.

Mai Chen, Auckland, 8 October 2019).
Mai Chen, Auckland, 8 October 2019).
).
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deponent needs assistance. However, Johnstone said that the problem is that very strong judicial
intervention is required in such cases once it is clear that the deponent does not understand what
is being said in English. Johnstone said that when this happens, the judge needs to intervene and
ask the prosecutor to repeat their question, so that it can be interpreted in full and so the deponent
understands the question in its full context. There is a risk that judges who are not attuned to
witnesses’ comprehension of the content of the proceedings will not intervene to ensure the
integrity of the proceedings. The deponent may also be unaware of their lack of comprehension;
thus no one is in a position to identify and correct comprehension issues (particularly, the need for
full interpretation of the proceedings).*+

Alice Nie stated that in her experience, while the interpreting in court is often accurate, interpreters
can often miss the full meaning and context of what witnesses say.*** A lawyer from PRC who
spoke fluent Mandarin said that, in their view, up to 20 per cent of the content of a witness's
testimony can be lost through interpretation, and that judges who do not speak Mandarin may
not appreciate or understand this.**® Another anonymous lawyer spoke of an interpreter who had
said to their client that the application had been successful, but it had in fact been declined, which
resulted in great disappointment for the client when the lawyer had to explain what had actually
happened.#¢

Lawyer Luisa Wong recalled an interpreter who tried to placate and talk to a witness during
examination, which they were not allowed to do so, and that this had resulted in the evidence
being unusable. Non Mandarin-speaking lawyers that we interviewed commented that they felt in
the dark at times where there were long exchanges between interpreter and deponent that did not
match the length of the statement interpreted into English.*# Steve Symon commented that he
had also experienced instances where a witness gave a lengthy answer to a question but that only
a short phrase was provided as the interpreted response. Symon said that he had noticed defence
counsel utilising a second interpreter for the defendant, due to concern that not all phrases were
being interpreted by the court interpreter.##

Many of the lawyers interviewed stated that they understood that qualifications are required for
court interpreters. An anonymous interviewee gave the example of a client who recognised their
interpreter (who had only recently arrived in New Zealand) from school in their home country. It
was unclear how the interpreter would have sufficient knowledge of New Zealand English and the
legal culture to competently act as an interpreter in the District Court.#4°

Stella Chan said that one difficulty is that people may hold themselves out as an interpreter, but
in reality, cannot adequately speak the (non-English) language they say they can interpret.*® A
number of lawyers recounted instances in court where there had been issues with the quality of
interpretation that was taking place in a language they understood, but that they felt uncomfortable
and out of place raising the issues with the judge, with one lawyer referring to this as “awkward” #*’

Another issue relates to the translation of documents. Stella Chan said that translation of Chinese
documents can be a challenge because some concepts and words used in Chinese documents
cannot be easily translated*? (although Dr Henry Liu has noted that professional translators
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Interview with David Johnstone, Partner, Meredith Connell (Mai Chen, Auckland, 24 July 2019). This is demonstrated by the case of R v Peh
HC Auckland CRI-2005-092-007733, 16 December 2005, which is set out in greater detail in paragraphs [919]-[927]. Mr Peh did not have an
interpreter present at sentencing, and was advised by the Judge that he was to put his hand up if he had any trouble, and that his co-accused,
who had greater English language capability could assist if necessary.

Interview with Alice Nie, Alice Lawyers Ltd (Lucinda King, Auckland, 18 July 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 17 June 2019).

Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 5 February and 4 July 2019).

Interview with Frances Joychild QC (Mai Chen, Auckland, 29 July 2019).

Interview with Steve Symon, Partner, Meredith Connell (Mai Chen, Auckland, 16 July 2019).

Interview with Anonymous, Lawyer (Mai Chen and Lucinda King, Auckland, 4 July 2019).

Interview with Stella Chan, Partner, Forrest Harrison (Mai Chen, Auckland, 7 August 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 24 July 2019).

Interview with Anonymous, Lawyer (Mai Chen, Auckland, 24 July 2019).
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are able to utilise a variety of techniques to resolve terms that are not able to be translated).*%
As noted above in the section setting out judges’ perspectives, this can be exacerbated when
documents in Chinese are not drafted by a lawyer.

Australian research on CALD parties in the courts
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Many of these issues and challenges raised by lawyers have also been identified in two Australian
reports.

Firstly,in2012,inresponsetoarequest from the Attorney-General, the Family Law Council published
areport titled Improving the Family Law system for Clients from Culturally and Linguistically Diverse
(CALD) backgrounds.*%*

The report set out a number of challenges faced by the family law system to meet the needs of
people from culturally and linguistically diverse parties. These include:*%

+  The additional time needed to provide meaningful advice to clients who are unfamiliar with
the legal norms and processes in Australia, and for whom English is not a first language;

. The time needed to build trust with communities whose pre-arrival experiences may have
engendered a fear of government agencies;

+  The need for flexible service delivery models in organisations that have defined charters and
where both court-based and alternative dispute resolution processes are steeped in a history
of Western tradition;

+  The difficulties of recruiting staff across the range of culturally and linguistically diverse
communities where a relatively small number of professionals from these communities have
relevant qualifications; and

+  The challenges of providing a seamless service to clients across a system characterised by
fragmentation and where migrant and family law services operate in ‘silos’.

The report also pointed out a number of positive programmes in Australia that are helping to
address these barriers. They cited the development of legal literacy strategies, particularly by Legal
Aid Commissions and Community Legal Centres, that provide targeted community education
programmes to newly arrived communities.**® Other initiatives included the development of
partnerships between family law and migrant support services, to educate migrant communities,
and the establishment of information and referral “kiosks” in particular courts to link litigants with
support services.*’ Lastly, the report pointed to developments in the family law workforce:4%®

While some sectors appear to have few bilingual and bicultural staff, others have created dedicated
positions and/or training programs to address this gap, including the provision of scholarships in family
dispute resolution and counselling to professionals from culturally and linguistically diverse backgrounds
and the employment of Community Liaison Officers and Community Outreach Workers by Family
Relationship Centres to engage with local cultural communities.

453

454

455
456
457
458

Email from Dr Henry Liu (Interpreter, former National President of NZSTI and 13th President of the International Federation of Translators)
to Mai Chen (Managing Partner, Chen Palmer) commenting on draft report, 15 October 2019.

Family Law Council, above n 187. The report cited the case of Edelman and Ziu which concerned the living and care arrangements for a six
year old boy that had an Australian father and a Chinese mother from PRC. The Family Court held that the child should live with his mother
on the basis that he have a better chance of having a more even exposure to both Chinese and Australian cultures, and that if he resided
with his father he would not have the opportunity and ability to maintain contact with his Chinese heritage: Edelman and Ziu (No 2) [2010]
FamCAFC 236.

Family Law Council, above n 187, at 5.

At 5.

At 6.

At 6.
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The report made a number of recommendations, including community education, building cultural
competency, enhancing service integration, workforce development (including scholarships
and cadetships for CALD professionals to work in family law), engagement and consultation,
enhancing the use of interpreters, a legislative review and research and monitoring.*%

This report follows an earlier report from 2009 by the Access to Justice Taskforce from the
Attorney-General's Department, titled A Strategic Framework for Access to Justice in the Civil
Justice System.*® While this report did not focus on CALD parties or Chinese in particular, there
was a section on “Recognising Diversity”. It states:*

People from CALD backgrounds and their communities, in particular those who recently arrived in
Australia or have difficulty with English, may have a low awareness of available legal services or little or
no understanding of Australian law. They may also have previously lived in countries with a repressive
government, unresponsive justice system or a compromised rule of law. People need information about
the law to see the options that are available to them, whether it be making the informed choice to do
nothing, or seeking assistance so that the problem does not escalate or trigger broader legal issues.
Access to quality legal assistance and information can help people from CALD backgrounds and their
communities by removing misconceptions, reducing fear of victimisation, promoting belonging and
building trust in government and the justice system. This also reinforces the resilience of our system, as it
encourages respect for the rule of law.

Again the report pointed to a number of ways that the justice system could address some of these
issues, including outreach to help CALD communities learn about the law, access to “factual, clear
and relevant information ... in their own language” and assistance for CALD litigants in person.
The report also noted the importance of face-to-face assistance for CALD people. Many of the
recommendations made in both of these reports are similar to those suggested by stakeholders
interviewed for this report.

Conclusion
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As lawyers, working with any CALD client is likely to result in a unique set of issues and challenges.
However, as Gurbrinder Aulakh noted, the issue is more acute with Chinese litigants, particularly
those from PRC, than for others. This is because they do not have the Commonwealth background
that countries such as India, Hong Kong and Singapore do, because of the different rule of law
culture and because the English language is much less commonly spoken than in countries such
as India and Malaysia.*%?

Some of the issues set out above are unigue to litigants who identify as Chinese, across the
Chinese diaspora, such as legal fees, "face” and the Chinese way of doing business. Some issues,
such as the commentary on the Chinese rule of law, are unique to clients from PRC. Others will be
issues and challenges faced by lawyers representing any CALD party.

An increased understanding of these issues and challenges across the legal profession will help
to ensure equal access to justice for not only Chinese parties in the New Zealand courts, but for
all CALD parties.
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At10-11.

Access to Justice Taskforce, above n 38.

At 154.

Interview with Gurbrinder Aulakh, Auckland City Lawyers (Mai Chen, Auckland, 27 June 2019).
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Thedifficulties that many Asianimmigrants face in speaking English meanthatitis crucialadequate
court interpretation services are provided to ensure equal access to justice. Interpretation services
are also necessary as they directly affect the quality of evidence provided by CALD witnesses.
Interpreters can shape the impressions of witnesses and influence the outcomes of trials by their
interpretation.*®® Davis and Isaacson write, “Inadequate interpretation of the participation of any of
these [limited English proficiency] persons may result in miscarriages of justice and may put the
community at risk” 44

Interpreting is not a simple mechanical exercise. There are several different methods of
interpreting. Interpreting can be either simultaneous (often called conference interpreting), where
the person speaking and the person interpreting what is spoken, speak at the same time, with the
interpretation heard by multiple people; and consecutive, where the speaker and the interpreter
take turns to speak. The Supreme Court has held that consecutive interpreting is preferable to
simultaneous, however, there are still instances in lower courts where simultaneous interpreting
has been used.#®

A survey of interpreters in the Washington County Court system found that one of the most
common challenges encountered in court is a lack of cultural understanding on both the witness’
and the court’s behalf.#6® Cognisance of the differences between Chinese and Western culture is
necessary to avoid miscommmunication in the courtroom, particularly where the consequences of
miscommunication can be severe for the parties involved.*’

The Law Commission identified in 1999 that for disabled and immigrant women, access to
interpreters was a major barrier between them and the justice system, and consequently it was
more difficult for diverse people to access legal services; a finding which is even more relevant
today, given the increase in New Zealand's ethnic and cultural diversity over the last twenty years:468

It seems that lawyers are more aware of immigrants’ need for interpreters, but immigrant women still
reported using family members as interpreters in circumstances where they would prefer the services of an
independent person. Concerns about the quality of interpreters were also raised.

There is a clear need and demand for interpreters in New Zealand courts. Interpreting data
provided by the Ministry of Justice shows the number of hearings where interpreters were used in
a given calendar year:#°

Calendar 2015 2016 2017 2018
year

High District High District High District High District
Court Court Court Court Court Court Court Court

Chinese 21 840 38 1430 36 1577 23 1654
Samoan 9 656 31 1308 8 1421 17 1807
Tongan 6 269 3 641 6 723 7 705
Punjabi 13 74 4 255 3 354 6 329
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Ester Leung “Right to be Heard and the Rights to be Interpreted” (2003) 49(4) Babel 289 at 299.

Lynn Davis and Scott Isaacson “Ensuring Equal Access to Justice for Limited English Proficiency Individuals” (2017) 56(3) The Judge's
Journal Chicago 21 at 21. See also a study of interpreters in the Washington County Court system, which noted that interpreters have a
role in setting procedural precedent for courts. Where a court gets accustomed to the interpreting procedure of one particular interpreter,
the court can expect subsequent interpreters to perform in the same manner, even where that method of interpreting is actually contrary
to best practice: Ricardo Tapia Mosqueda “Perceptions of Effectiveness of Interpretation Services in the Washington County Court System”
(Undergraduate Honors Thesis, East Tennessee State University, 2013) at 42.

Abdula v R [2011] NZSC 130, [2012] 1 NZLR 534; and see Interview with Anonymous, Interpreter (Mai Chen, Auckland, 10 June 2019).
Mosqueda, above n 464, at 42.

Pecol, above n 234, at 28.

See for example Law Commission Women'’s Access to Legal Services (NZLC SP1, 1999) at [715]-[724].

Language interpreted per hearing, May 2015 — June 2019” (Statistics provided by Ministry of Justice to Superdiversity Institute, 11/10/2019).
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Burns reported in 2007 that 28 languages were used in the District Court in approximately 350—
400 cases over a two-month period, with some interpreters attending several cases a day, and this
is likely to have increased exponentially since.*”°

Arrangement and payment of interpreters in New Zealand
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509

510
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Criminal proceedings

In criminal proceedings, individual defendants are entitled to the free assistance of an interpreter
if they cannot understand English. This is provided for by section 24 of the New Zealand Bill of
Rights Act 1990, which states, “Everyone who is charged with an offence ... shall have the right to
have the free assistance of an interpreter if the person cannot understand or speak the language
used in court”.

Section 80 of the Evidence Act 2006 provides that defendants in criminal proceedings and
witnesses in both civil and criminal proceedings are entitled to ‘communication assistance”
where they do not have sufficient proficiency in English to understand court proceedings or
give evidence. Communication assistance is defined as “oral or written interpretation of a
language, written assistance, technological assistance and any other assistance that facilitates
communication”. However, communication assistance is generally utilised in cases where parties
have cognitive disadvantages in communicating effectively, rather than language disadvantages
(See paragraphs [478] - [487] above).

In Alwen Industries v Collector of Customs the Court said:*”

..the right of an accused person to an interpreter is well established at common law. The right is not
a separate language right but an aspect of the fundamental right to a fair trial... and to have the trial
conducted in their presence. Justice requires that ‘presence’ of a defendant be interpreted in its active
sense, as referring not simply to the corporeal presence but to the ability of the defendant to understand
the proceedings in order to participate meaningfully in them.

It further noted:*2

Generally in criminal prosecutions the party wishing to have the assistance of an interpreter during the
trial makes an application to the Judge prior to the trial. If the request is granted, the Court appoints from
an approved panel of interpreters, who are paid in accordance with the Witnesses and Interpreters Fees
Regulations 1974 (SR 1974/124). These regulations provide for payment to be made by the Registrar of
the Court, not the prosecuting party.

However, we have been informed by the Ministry of Justice that although the court arranges and
pays for interpreters in criminal cases, it does not match cases with interpreters, other than in
terms of language requirements (Mandarin or Cantonese, for example). Interpreters are managed
centrally by the Ministry of Justice, so the only involvement of the registry is to send the request
through to the Central Processing Unit (CPU).4”® Therefore the process of “appointing” interpreters
occurs within the CPU, with the court approving the recommended appointment.

This means that the court does not itself assess competency or consider whether an interpreter is
best suited to act for a particular party, having regard to the cultural background and local dialect of
the interpreter and the person in need of assistance (as Chinese speakers can come from several
different countries and language sub groups). The judges we interviewed said that they have no real
opportunity to “approve” the interpreter. Sometimes judges receive no forewarning that an interpreter
is even required; and only become aware of this need when an interpreter arrives for the hearing.

470
471
472
473

Burns, above n 215.

Alwen Industries v Collector of Customs [1996] 3 NZLR 226 (HC) at 229 (citations omitted).

At 233 (citations omitted).

Email from Anton Youngman (Manager Analytics & Insights at the Ministry of Justice) to Mai Chen (Managing Partner, Chen Palmer)
regarding Court Staff involvement in arranging interpreters (20 June 2019).
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Interpreters interviewed also expressed concern about the “ad hoc” nature of the arrangement
of court interpreters in both civil and criminal trials. They noted a disconnect between the
agencies arranging interpreter services, and the CALD litigants requiring that service.*’* We were
also informed by interviewees that there is no official system for feedback or complaints about
interpreters within the courts (note that there is a complaint mechanism in place at the Ministry
of Justice, however, the comments from the interviewees reflect a lack of understanding and
awareness of the complaint system in place).*’> Pecol, in her writing, openly criticises the “arbitrary
'seat-of-the-pants” approach to interpreting as one which lowers the quality of court interpreting
services for all parties involved.*®

Civil proceedings

In civil cases, the arrangement and payment of interpreters is left to the parties calling the witness
that requires translation. As Li v Commissioner of Police observes:#”/

The practice that has developed in civil proceedings is that it is not the Court's responsibility to arrange or
meet the costs of an interpreter. Rather, the party calling the witness who needs an interpreter generally
meets the costs involved, at least in the first instance. The costs are then treated as a disbursement which
can be incorporated into a costs order by the Court.

In civil cases where the litigant requires an interpreter, the parties themselves are again responsible
for the arrangement of one.#’®

The interpreter is required to be approved by the court before they can act as an interpreter in the
trial. This is described in Zinck v Sleepyhead Manufacturing Co Ltd:*"°

In civil proceedings in the District Court, the High Court and the Court of Appeal Mr Kiely told me that
the position is that a party wanting an interpreter is responsible for providing and paying for that service.
Counsel told me that a Judge must “approve” the interpreter but otherwise the Court has no further
involvement. Mr Kiely told me that the approval process involves the consent of (or | presume at least
the opportunity to have submissions from) the other party and reference is usually made to either an
approved list of interpreters or other evidence of competency in the relevant language.

In the discovery process there is no positive obligation on a party to provide translated copies of
documents in a foreign language. In Amatal, Priestly J approved the decision of Hoffmann J in
Bayer AG v Harris Pharmaceuticals Ltd [1991] FSR170 that there is no “obligation upon the party
giving discovery of a document in a foreign language to provide a translation of that document."#
Justice Priestly also compared the provision of translated documents to the provision of copies
of discovery documents under rule 309(3) of the High Court Rules, which requires the requesting
party to pay “the reasonable expenses of the producing party incurred in copying requested
documents."#8! Priestly J had “difficulty in seeing why at the discovery/inspection stage, any
different principles should apply to foreign language documents."#82

Where a party wishes to provide an affidavit in a foreign language, it must be accompanied by an
affidavit from an interpreter, to which is exhibited a copy of the foreign language affidavit and the
interpreter’s translation of that affidavit.®® In Li, the court noted that the implication of this Rule
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Interview with Anonymous, Interpreter (Mai Chen, Auckland, 21 June 2019).

Interview with Dr Olga Suvorova, Interpreter, NZSTI (Mai Chen, Auckland, 5 June 2019).

Pecol, above n 234, at 29.

Li v Commissioner of Police [2016] NZHC 1383 at [14].

Zhang v King David Investments Ltd [2016] NZHC 1479 at [6].

Zinck v Sleepyhead Manufacturing Co Ltd EC Auckland AEC 130/95, 8 December 1995.

Amatal Corp Ltd v Marahu Corp (2003) PRNZ 968 (HC) at [21].

Rule 309 of the High Court Rules 1985, which allowed parties to make copies of discovered documents, has no equivalent in the 2016 Rules.
Despite this, the policy behind Priestley J's decision has not changed in respect of translation, which unlike copying documents, continues
to require significant time and cost. Accordingly, we would expect the same result if Amatal had been argued under the 2076 Rules.
Amatal Corp Ltd v Marahu Corp (2003) PRNZ 968 (HC) at [28].

High Court Rules, r 1.15.
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is that the party wishing to file an affidavit in a foreign language will meet the costs of having it
translated.

Interpreters in comparable jurisdictions

The Federal Circuit Court of Australia Interpreter Policy specifies that interpreters are paid for by the
court whenever the court considers that “if such services were not provided, the person/s would
be disadvantaged in their business with the Court because they do not speak or understand the
English language or they are deaf, hearing impaired and/or speech impaired."*® The court also has a
“responsibility to consider the interests of other parties which may be involved in litigation who may
be disadvantaged if another party does not have access to the interpreter services they require."#®

However, the policy then goes on to refer to the court providing interpreter services for persons
who are unable to meet the costs of an interpreter, such as those who are or would be entitled
to an exemption or reduction of Court fees and those represented under a pro bono scheme.*¥
Further, the policy states that the decision about whether the costs of an interpreter will be met
by the Court is to be made by the Registrar.“® The court will only pay for interpreters when their
engagement is authorised and booked by court staff, and not where interpreters have simply been
arranged by a barrister and solicitor.#®

Lastly, the policy states that if the court will meet the costs of the interpreter service, it will usually
only accept interpreters who are accredited and registered with the National Authority for the
Accreditation of Translators and Interpreters and that “[tlhe Court (i.e. the Judge, Registrar or
their delegate) retains the discretion to determine whether an interpreter is acceptable for the
circumstances for which they have been employed."+°

In the United States Federal Courts, interpreters are appointed by judges and paid for by the
state in criminal cases, and in civil cases where the plaintiff is the United States (i.e. the State
is the plaintiff), including where interpreters are needed for defence witnesses.*' In all other
civil proceedings, interpreters are arranged and paid for by the parties themselves, with some
exceptions, such as Habeas Corpus petitions.**?

In criminal proceedings and civil proceedings where the United States is the plaintiff, interpreters
used by defence counsel to facilitate communication between counsel and the defendant out
of court are also paid for by the state.*®® Court interpreters are sourced from the National Court
Interpreter Database, which is maintained by the Director of the Administrative Office of the US
Courts. Each local court is also required to keep a local roster of interpreters where they have been
satisfied with the interpreter's performance.**

However, in some state courts, judges are utilising persons present in the court, such as a
probation officer to interpret, or, where interpreters are not available, defendants and civil litigants
are being instructed to either hire a interpreter or bring a friend to assist.**®* An American attorney
has said that interpreter resources are often targeted at criminal cases and litigants in civil cases
are not always given interpreters.*%
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Li v Commissioner of Police [2016] NZHC 1383 at [13].
Federal Circuit Court of Australia, above n 158, at [2].
At[2].

At [4].

At[7].

At [8].

At [9]-[14].

United States Courts “Guide to Judiciary Policy: Vol 5" (10 October 2017) <www.uscourts.gov> at §210.10.
At §260.

At §210.10.

At § 330.20.

PBS News Hour, above n 159.

PBS News Hour, above n 159.
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Guidelines for interpreters

524 The

Ministry of Justice has published guidelines for interpreters on appropriate courtroom

conduct. These specify that an interpreter must:#”

Be unobtrusive, firm and dignified at all times;

Work with full awareness of the nature of the proceedings, and the goals of the court and
tribunal;

Avoid professional and personal conduct that could discredit the court or tribunal;
Keep details of all cases they work on confidential;
Not recommend a lawyer, law firm, business or agency to clients;

Not make any comment, professional or otherwise, about any lawyer, law firm, representative,
business or agency; and

Not conduct research into the case or come to any conclusions about the facts of the case
or the law.

525 They further specify that an interpreter is expected to:#%®

Speak clearly, and loud enough to be heard in the hearing room;

Interpret in the first and second grammatical person — that is, using “I" or “you”, except when
summarising legal argument or exchanges between parties;

Not alter, add, or omit anything when interpreting — the interpretation should be precise
including, as far as possible, translating offensive language such as derogatory terms and
swear words;

Ask for a statement to be repeated, rephrased, or explained if it is unclear,

Immediately acknowledge mistakes by informing the court and parties — the interpreter can
ask for a pause, and inform the court when they are ready to continue;

Immediately inform the court or tribunal if the interpreter and the person who requires the
interpreter need to have a conversation for the sake of clarifying something;

Immediately inform the court or tribunal if a statement or question cannot be accurately
interpreted because of cultural or linguistic differences between the two languages - if
possible, the interpreter should help the lawyer, representative, party, or presiding officer to
re-phrase the statement or question so it can be accurately interpreted; and

Decline to interpret in a case, or ask to be replaced if the case has begun, if they feel their
interpreting skills are not adequate for it.

Abdulav R

526 As stated in the New Zealand Law Report:#%°

Mr

Abdula was charged, along with another, with rape. His first language was Oromo. At trial, an interpreter

was obtained from Australia who had experience interpreting before tribunals and, to a lesser extent, the
courts, and had a NAATI level 2 qualification in Oromo. NAATI level 3 qualifications were recommended by
the Ministry of Justice for court interpreters. He was not a member of a professional organisation but said

497 Ministry of Justice, above n 173.
498 Ministry of Justice, above n 173.

499 Abdula

vR[2011] NZSC 130, [2012] T NZLR 534 at 534.

© Superdiversity Institute for Law, Policy and Business =« « + « « « « « « « o o o . . 72



<< CONTENTS

527

528

529

530

that he considered himself bound by their codes of ethics. During the first week of trial, the interpreter sat
between the two accused in the dock and interpreted for both at once. He did not speak at a volume that
everyone in the courtroom could hear. Some of the time, the interpreter was interpreting simultaneously
rather than consecutively. Mr Abdula unsuccessfully appealed against conviction on the ground that the
standard of interpretation had been insufficient and then appealed to the Supreme Court.

On appeal, the Supreme Court held that the interpretation had not fallen below the standard
needed to meet the defendant’s rights. The trial Judge, Judge Behrens, took steps to make sure
the interpretation process was working, including giving directions to witnesses to wait between
question and answer, requiring that documents be read out or passed to the interpreter to
facilitate translation of their contents. The Court held that “following the Judge's lead, counsel
told witnesses to wait until questions had been translated before they commenced to answer
them.”® Further, the Court considered that the accused never raised objections to the standard
of interpretation during the trial, and the trial concerned straightforward factual issues.®! The
Supreme Court found that the appropriate standard was not onerous, nor were any particular
qualifications on the interpreter's behalf required.5%?

The Supreme Court said the following on the nature of court interpreting:5°

Interpretation is concerned with conveying the sense of spoken language and the information and ideas it
incorporates into another language. At times this involves explaining the meaning of words used. A literal
word for word rendering in the target language will be inappropriate where exact lexical correspondence
is inapt to convey the meaning that was intended in the source language. Interpretation during a trial is a
spontaneous process which allows the interpreter minimal opportunity for reflection. It can be contrasted
in this respect with translation from one written text into another. Interpretation, in brief, is not a mechanical
exercise. An interpreter at a court or tribunal hearing should, however, always convey, as accurately as the
target language permits, the idea or concepts expressed in the words that are being interpreted.

In holding that the standard of interpreting had been sufficient, the Supreme Court nevertheless
identified three areas where the trial court had lapsed from best practice, and. provided the
following guidance for best practice in cases where a litigant requires interpretation assistance:%

The use of consecutive interpreting at all times is desirable (as opposed to simultaneous),
because “[ilt enables an accused to react in response to what is said in court immediately
and without being distracted by the voices of counsel and witnesses speaking at the same
time as the interpreter. It avoids the very real risk that the interpreter will fall behind and miss
passages of evidence”;

"The interpreter should at all times speak in a voice loud enough for all in the courtroom
to hear. This meets the needs of all present in court who are likely to require interpretative
assistance. It will also help the judge to ensure that interpretation does not become the
subject of simultaneous over-speaking”;and

"An audio recording should be made of all criminal trials in which one or more interpreters
provide assistance for an accused. The recording, which would be transcribed or released to
the parties only by order of the court if and when necessary, would be the appropriate and best
means of resolving issues arising on appeal about the accuracy and general competence of
interpretation.”s%

With regard to consecutive interpreting being preferred to simultaneous, in addition to those
reasons noted by the Supreme Court, we also note that our research and interviews have indicated

500
501
502
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504
505

At [55].
At [59].
At [50].
At [40].
At [60].
At [60].
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that simultaneous interpretation is a highly technical skill, and that it is very difficult to achieve
high quality simultaneous interpretation.

Key themes from interviews with interpreters
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The Superdiversity Institute conducted interviews with six experienced court interpreters, four
of whom were Chinese and spoke either Mandarin or Cantonese. The Institute also interviewed
Professor Charles Qin, the Managing Director and Chief Interpreter of Chin Communications in
Australia. All interviewees had more than 10 years of experience in court interpreting. However,
four of the interpreters interviewed wished to remain anonymous in this Report, as they did not
want to appear to be critical of the court system or the Ministry of Justice, and were concerned
about continuing to obtain appointments in criminal cases.

Quality of court Interpreters in New Zealand declining

The majority of the interpreters interviewed said the expertise and qualifications of court
interpreters vary considerably. While parties who receive help from experienced and qualified
court interpreters usually have their testimony translated accurately, parties who do not receive
adequate interpretation assistance can give inaccurate testimony leading to miscarriages of
justice.50®

A common trend in the comments from interpreters interviewed was that the quality of
interpretation was declining.%” One interviewee said that in the criminal cases he observed,
the court appointed interpreters were usually very experienced and competent. However, civil
interpreters he observed, who had been engaged privately by the parties themselves, were often
not of the same level of quality.**® One interviewee noted that the levels of qualifications obtained
by members of the profession varied according to language, and in languages which were
uncommon in New Zealand, such as Bhutanese, court interpreters were often unqualified.5%

Another interpreter said that, even in criminal cases, the quality of interpreters can be low due to
poor case matching. This interviewee said that cultural understanding is required to match an
appropriate interpreter to a case they are translating for, but due to time concerns, often the Central
Processing Unit will approve matches which do not ensure the highest interpretation outcomes. 5™
Several interviewees told us that the Central Processing Unit simply picks interpreters from a list
without any regard for their proficiency or qualifications, or any regard to matching the interpreter’s
local dialect and cultural background with that of the party needing their services.®"

Anumber of interviewees noted that there is currently no uniform certification required for a person
toactasan interpreterin court.>'? One interviewee drew attention to the Ministry of Justice website,
where the only specified requirement to apply to become a court interpreter is a current CV.5'® The
Ministry of Justice has advised that there are no set Ministry terms and conditions it applies when
setting face to face interpreting services, and that the Central Processing Unit operates a master
list of individual interpreters and interpreting agencies. The Ministry of Justice further advised that
before interpreters are added to this master list they are required to undertake an assessment
or interview as to their suitability for providing face to face interpreting services in courts and
tribunals, and that this includes a criminal history check. Lastly, the Ministry said that most face
to face interpreters used in criminal cases belong to an agency, and that it considers that this
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Pecol, above n 234, at 29.

Interview with Dr Olga Suvorova, Interpreter, NZSTI (Mai Chen, Auckland, 5 June 2019).
Interview with Daniel Zhang, Lawyer, Amicus Law (Mai Chen, Auckland, 18 June 2019).
Interview with Henry Liu, Interpreter, NZSTI (Mai Chen, Auckland, 17 June 2019).

Interview with Henry Liu, Interpreter, NZSTI (Mai Chen, Auckland, 17 June 2019).

Interview with Royal Reed, Principal, Prestige Law (Mai Chen, Auckland, 26 February 2019).
Interview with Dr Olga Suvorova, Interpreter, NZSTI (Mai Chen, Auckland, 5 June 2019).
Ministry of Justice “Interpreting in courts & tribunals” (15 March 2019) <www.justice.govt.nz>.
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agency would make the decision whether the interpreter had held an appropriate qualification that
would make him or her suitable to interpret in a court.5™ The Ministry of Business, Innovation and
Employment website says that “there are no formal entry requirements to work as an interpreter
or translator”.®®

One interpreter mentioned that interpreters are often bilingual people who were born overseas,
and often do not speak very good English themselves.5'¢

Most of the interpreters we interviewed are currently full members of the New Zealand Society
of Translators and Interpreters (NZSTI), which is the national representative body for interpreters.
There are requirements to join NZSTI. In order to qualify as a full member of NZSTI, a person
must:3”

. Live and work in New Zealand;

. Have an NZSTI approved tertiary qualification (recognised qualifications in New Zealand
include a Masters level degree in Translation from the University of Auckland or Victoria
University of Wellington, or a Bachelors level degree in Interpreting from Auckland University
of Technology);>'® and

. Have passed the National Accreditation Authority for Translators and Interpreters (NAATI)
Professional Translator or Interpreter (recently updated by NAATI to “Certified Interpreter”)®®
examination.

We have not been able to find any statistics on the percentage of court interpreters who are full
members of NZSTI. It would be helpful for the Ministry of Justice to collect this data.

NAATI accreditation

The NAATI accreditation is the Australia-based “National Accreditation Authority for Translators
and Interpreters Ltd".52

The NAATI Certified Interpreter certification is described by the Judicial Council on Cultural
Diversity in the following terms:%*’

NAATI's certification system is designed to evaluate whether an individual is competent to practice as a
translator or interpreter. It does this by setting minimum standards of performance across a number of
areas of competency. Certification is an acknowledgement that an individual has demonstrated the ability
to meet the professional standards required by the translation and interpreting industry in Australia.

NAATI is currently accepted in New Zealand as a method of accreditation. The Ministry of
Business, Innovation and Employment Language Assistance Services project has recommended
that NAATI accreditation be utilised throughout the public sector in New Zealand:5??

In 2017 a comprehensive consultation survey of practitioners indicated strong agreement with the set of
standards posited — those developed by the Australian National Accreditation Authority for Translators
and Interpreters (NAATI). The recommendation was for the NAATI standards and certification framework
to be adopted across the New Zealand public sector, and this recommendation was agreed to in 2018.
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Email from Anton Youngman (Manager Analytics & Insights at the Ministry of Justice) to Mai Chen (Managing Partner, Chen Palmer)
commenting on draft report (10 October 2019).

Ministry of Business, Innovation and Employment “Interpreters and Translators” <occupationoutlook.mbie.govt.nz>.

Interview with Henry Liu, Interpreter, NZSTI (Mai Chen, Auckland, 17 June 2019).

New Zealand Society of Translators and Interpreters “How to Join” <www.nzsti.org>.

New Zealand Society of Translators and Interpreters “Courses in NZ" <www.nzsti.org>.

Judicial Council on Cultural Diversity “Addendum to the Recommended National Standards for Working with Interpreters in Courts and
Tribunals” (May 2019) <jccd.org.au> (note that there is a further specialised accreditation available — “Certified Specialised Legal Interpreter”).
Interview with Dr Olga Suvorova, Interpreter, NZSTI (Mai Chen, Auckland, 5 June 2019).

Judicial Council on Cultural Diversity, above n 519, at 1.

Immigration New Zealand, above n 162.
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The Language Assistance Project intends to have this recommendation fully implemented
across the public sector by 2023.522 We have recommended that the NAATI accreditation also be
adopted in New Zealand courts, or that the Ministry of Justice consider a New Zealand system of
accreditation for court interpreting.

This is important, as the interpreters we interviewed told us that courts do not require that
interpreters are members of NZSTI before they are appointed as interpreters in a criminal
case, and therefore do not require any qualification or accreditation for interpreters.5* Many
interpreters and translators of foreign languages in New Zealand are independent contractors
who only work on call.>?® Generally, interpreters operate as contractors for themselves or a range
of government, non-government and private interpreting organisations.?® Interpreter agencies do
not always require NZSTI registration in order to join, and some agencies train interpreters in-
house rather than having them complete formal qualifications.>” While large agencies usually
require a freelance interpreter to present qualifications, accreditations and pass tests before they
are engaged, smaller agencies often do not. This means that there are a significant number of
unqualified translators working as interpreters in New Zealand courts.5?®

The absence of unified qualifications for interpreters has the potential to result in unqualified and/
or self proclaimed untested bilingual people acting as interpreters where courts and Police require
an interpreter on short notice. Unqualified interpreters can lead to miscarriages in justice where
they misinterpret witnesses’ testimony, and have also been regarded in the literature as lowering
the status of the profession.

Aspects of courtroom interpreting that can lead to lower quality

One interviewee said the day-to-day work of most interpreters is in the health sector, not in the
courts.%° However, there are numerous factors which make court interpreting more difficult than
healthcare interpreting, and interpreters who are experienced in healthcare interpreting will not
necessarily find that their skills can be easily transferred to courtroom interpreting.

Multiple interviewees drew attention to the fact that interpreters are not given time to prepare, as
they are requested on short notice, are not given court documents in order to help them prepare,
and are not paid for their preparation time.5¥ One interviewee also mentioned that there is no
official feedback mechanism or debrief for court interpreters after a trial has been completed.®®’

Multiple interviewees mentioned that courtroom staff members do not appreciate the nuances of
interpreting work, and the fact that interpreting can not be done to a high standard on short notice
and without adequate preparation time.53? These interpreters emphasised that interpretation is
not a simple mechanical exercise, but requires additional knowledge of the factual and cultural
contextin order to interpret accurately. To interpret meaningfully an interpreter must use judgment
and discernment, rather than giving automatic responses.

Multiple interviewees said that, around three to five years ago, it became much more difficult for
court interpreters to successfully obtain court documents from the CPU in order to help them
prepare for trial.%° One interviewee said that it was Ministry of Justice policy to release documents
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Immigration New Zealand, above n 163.

“Interview with Dr Olga Suvorova, Interpreter, NZSTI (Mai Chen, Auckland, 5 June 2019).

Ministry of Business, Innovation and Employment, above n 515.

Immigration New Zealand “Fair and Accessible Public Services: Summary Report on the Use of Interpreters and Other Language Assistance
in New Zealand” (November 2016) <www.immigration.govt.nz>.

Interpreting New Zealand “Using Trained Interpreters” <interpret.org.nz>.

Interview with Henry Liu, Interpreter, NZSTI (Mai Chen, Auckland, 17 June 2019).

Interview with Henry Liu, Interpreter, NZSTI (Mai Chen, Auckland, 17 June 2019).

Interview with Dr Olga Suvorova, Interpreter, NZSTI (Mai Chen, Auckland, 5 June 2019).

Interview with Dr Olga Suvorova, Interpreter, NZSTI (Mai Chen, Auckland, 5 June 2019).

Interview with Anonymous, Interpreter (Mai Chen, Auckland, 10 June 2019).

Interview with Anonymous, Interpreter (Mai Chen, Auckland, 10 June 2019); and Interview with Anonymous, Interpreter (Lucinda King,
Wellington, 21 June 2019).
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on request from interpreters, but their requests were often rejected.®** One interviewee referred us
to statements she had received from the CPU that they did not consider it appropriate to provide
interpreters with background information and that interpreters do not require such information in
order to prepare for trial.%® In one statement the interpreter was advised by the CPU that they were
‘only to interpret what is said in the hearing and no more” and in another, the request for documents
to prepare for the hearing received the response that “they just need to interpret what the parties
say and not provide any legal advice."s® One interviewee said that she and other interpreters had
been required to turn down work due to their concern that they could not adequately perform their
duties as interpreters without access to court materials for preparation.”

The Ministry of Justice has advised that this is due to the fact that the CPU is not a part of the
court, and therefore does not have the ability to provide court documents to third parties such
as interpreters. It noted that the change about five years ago would have been the result of the
responsibility for the organisation of interpreters shifting from the Registry (i.e. the court, a body
that has the power to consider requests under the relevant Access to Court documents rules)
to the CPU (a unit within the Ministry that does not have that power), and that the CPU should
be refusing all requests and referring them to the court registry.%® Our recommendation that
responsibility for the arrangement of interpreters be moved back to the court should therefore
mean that interpreters are able to access court documents to help them prepare for a trial. Should
this recommendation not be implemented, it is important that the CPU refer requests to the
relevant court in every instance, as it appears from our interviews with interpreters that this is not
occurring.

One interviewee mentioned that these issues were the result of a disconnect between the CPU,
which arranges interpreters at the Ministry of Justice, and the users of interpreters in the courts.
This interviewee said, as the CPU is at a distance from the courtroom, the administrators do not
understand the complexities of interpreting, and do not think it is necessary to provide interpreters
with adequate preparation materials.5%

Another interpreter said that courtroom work is extremely tiring, as it is highly stressful and requires
a high level of concentration. An interpreter may only be working (and getting paid) for one or two
hours in a courtroom, but may have to wait several hours for a trial to start. This interviewee said
that interpreter fatigue can significantly decrease the quality of interpreting services.*

One interviewee said that interpreters in court must be careful to maintain their independence,
as litigants, lawyers and court staff can confuse the interpreter as an advocate for the litigant,
particularly where the litigant has paid for the interpreter’s assistance.®

One interviewee mentioned that medical witnesses in criminal cases often use highly technical
medical jargon which is difficult to translate, and even when translated, is unable to be properly
understood by non-English speakers, as there is often no equivalent word or concept in the target
language.®*?

One interviewee emphasised that there are large differences between languages in terms of
phonetics, grammar, syntax, vocabulary etc. This means that it can be difficult to give literal
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translations of courtroom dialogue where there are not equivalent phrases available in the target
language. This interviewee said that in addition to language differences, cultural differences
between languages exist which increase the complexity of interpretation. This interviewee said
that not only is a witness’ verbal communication important, but it is also important to interpret
a witness’ non verbal communications to the court. This interviewee gave the example of eye
contact and smiling, which have different meanings between cultures, and has the potential to be
misinterpreted by a trial judge when assessing veracity, for example.5®

This interviewee recommended that the court interpreter role should be connected to a language
and cultural specialist role. This interviewee said that while interpreters are not anthropologists,
they should have knowledge of the cultural aspects of non verbal communication. This interpreter
is a dual trained interpreter-anthropologist with a PhD is in Cultural Studies, and an MA (Distinction)
in Interpreting and Translation, Teaching and Linguistics, and therefore possesses additional
knowledge and skills that other interpreters might not have. This interviewee said:%*

For an interpreter, extra-linguistic knowledge relevant to the proceedings is paramount... inevitably for
justice to be served, due attention must be paid to the knowledge, skills and professional capabilities and
cultural awareness of both interpreter and translator.

However, other interviewees have said that the interpreter role is separate from that of cultural
specialist and the two roles should not be combined. Thus, we have recommended that this issue
be given more consideration.

Current state of the interpreting profession

Schedule A, clause 2 of the Witnesses and Interpreters Fees Regulations 1974 allows for a payment
of “$§25 for each hour or part of an hour: provided that the fee in respect of any day shall be not less
than $75 nor more than $175". The regulation specifying this pay rate was last amended in 1996.54
This compares to the average pay rate for certified and professionally qualified interpreters in United
States Federal Courts of USD 418 per day,* and the minimum pay rate for interpreters in Victorian
State Courts in Australia of AUD 326.71 per day,* for certified interpreters.

Multiple interviewees said that large numbers of qualified interpreters were leaving the profession,
with one believing that low remuneration rates were the cause.>® A lack of available jobs for
qualified interpreters was also a commonly cited reason.®*

One interviewee observed that a large number of Cantonese-speaking interpreters had recently
migrated to Australia.®® Professor Charles Qin (the most senior translator of Mandarin in Australia,
who also interprets Mandarin in New Zealand from time to time), said that there is a system
in Australia whereby migrants who pass a Credentialed Community Language Test can achieve
additional points for their visa application, which may also result in interpreters choosing to leave
New Zealand for Australia.®®'

One interviewee mentioned that interpreters are often the subject of complaints by unsuccessful
litigants, and that baseless complaints against interpreters are common.? Some examples of
unsuccessful appeals related to the standard of interpreting can be seen in the Case Review
section. %%
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A common theme in all of the interviews was that the status of interpreting as a profession needs
to be upgraded. Multiple interviewees mentioned the changing demographics of New Zealand
and the growing demand for interpreters meant that government investment in the interpreting
profession was necessary to inject quality and increase the numbers of people joining and staying
in the profession.®* Professor Qin also noted that this was necessary to improve the interpreting
profession in New Zealand, and that there needed to be a government organisation that maintained
oversight over the profession.5%®

Key themes from literature on interpreters
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Issues and Challenges faced by interpreters in Court

Nidia Pecol, a professional American court interpreter and former faculty member of the Modern
Languages School at Ricardo Palma University, highlights that CALD litigants face language
difficulties at all stages of the legal process, which is not limited to the confines of the courtroom.
She recommends establishing of a system to provide “legal interpreting” at all stages of the legal
process for CALD litigants.®% Likewise, the American National Center for State Courts, Language
Access Services Section, recommends providing language assistance right from first contact,
including placing language identifying cards and posters at first contact points in courtrooms.®’
A number of factors make court interpreting difficult, and can lead to inaccurate interpretation and
in some cases a miscarriage of justice, including the following.

Innocent phrases

Pecol describes the difficulty with “innocent” phrases as a matter of cross-cultural communication.
Even where a phrase is perfectly translated from one language to another, that phrase can still
have different cultural meanings to people from different cultural and linguistic backgrounds.
Mikkelson writes, “Even when no attempt is made to confuse a witness, the logic accepted by one
culture may be totally unfamiliar to another” 5%

A 2013 survey of lawyers, judges and interpreters in the Washington County Court system found
that all respondents expressed concern about the need for interpreters to have relevant cultural
understanding of the person needing their assistance. The author writes, “[ilt is very important to
recognise the difference in norms, beliefs, and behaviours so that an efficacious court process
can be carried out and potential biases are avoided.”s%

Pecol gives the example of the phrase “do you have a problem with alcohol?” which can mean
two different things to an English speaker and to a Spanish speaker, due to their different cultural
contexts. An English speaker would be likely to interpret that phrase as a problem with alcoholism
or alcoholic beverages, however a Spanish speaker would interpret that phrase as a problem
with medicinal alcohol, such as ethanol, and would therefore be confused. This is because in
Spanish the word “alcohol” is typically understood as referring to medicinal alcohol and not to
alcoholic beverages. Pecol states that innocent phrases must be properly qualified in order to
avoid miscommunication in the courtroom.5°
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Cultural differences

Similarly, cultural differences mean that phrases take on different meanings to the Chinese and
English speaker, even when perfectly translated into the other language. Chinese and Western
communication styles are very different. Chang writes:’

..in contrast to Western styles that are said to stress precise, straightforward expression of thought (due
to emphasis on individualism), Chinese verbal style is often described as imprecise and ambiguous (due
to emphasis on collectivism). Thus, while Western speakers tend to fashion meanings clearly in verbal
utterances, Chinese speakers emphasise listener interpretation of received messages.

Fang and Faure, give the example of the phrases “Maybe I'll come with you” and “Perhaps it is too
far to walk”. These phrases to an English speaker are suggestions; “Perhaps it is too far to walk”
means that “| think it may or may not be too far to walk”. However to a Chinese speaker, these
phrases are imperative; “Perhaps it is too far to walk” means “Don't walk”. They are phrased only
as suggestions for the sake of politeness.*? Gladwell describes this speech pattern as “mitigated
speech’, whereby a person downplays or “sugar-coats” the meaning of their speech in order to
appear polite or deferential to authority, in order to save face.%3

The New South Wales Equality Before the Law Benchbook notes that, in Asian cultures, it is
considered generally impolite for someone being questioned to flatly disagree with a questioner,
even where they do disagree.’®* The Equal Treatment Benchbook of the English Judicial College
states that face saving concerns of East Asian parties mean that a judge should never directly ask
a litigant if they have understood what the judge has said because, “the individual may well say
‘ves, even when they do not understand, simply to save the face of the judge if a 'no’ might imply
that the judge has not explained [the matter] correctly” 5%

Some commonly identified aspects of Chinese cultural communication tendencies are as follows:

Indirectness. In a situation of conflict, a Chinese communicator tends not to address conflict
directly, but instead will do so in a tangential fashion. Writing of Chinese conflict resolution
technigues, Chang states that ‘“instead of communicating directly to solve problems,
superiors may treat subordinates with human heartedness, while subordinates can appeal
for sympathy or fair treatment based upon past loyalty”. Furthermore, he states, “Chinese
interaction is often based upon the contents of relationship; as a result, Chinese tend to
use more convoluted approaches — such as going to acquaintances — to communicate
messages”.5

This particular cross-cultural issue may explain the case of Deng v R, where the appellant
complained at the Court of Appeal that his interpretation assistance was insufficient at trial.
The appellant had raised the issue with junior counsel; however, the Court of Appeal said,
“if Mr Deng or Mr Wong (the appellant and junior counsel respectively) had concerns about
the standard of translation, we would expect the matter to have been raised with Mr Haigh
as senior counsel. There is no reason to explain why neither of the two took that route” %’
Ultimately the appeal was dismissed. However, Mr Deng’s “indirectness” of communication,
viewed in the context of his Chinese cultural background, may explain why he decided to tell
only junior counsel at trial, and not the judge or senior counsel;
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+  Politeness. Gu writes that politeness is another easily misinterpreted aspect of Chinese
communication which is linked to face saving concerns. Gu writes that politeness can be
understood through its function as a way of remedying face threatening acts. Gu writes
that Chinese speakers tend to ‘minimise” requests when they speak in order to be more
polite. For instance, a Chinese speaker who wants another person to peel a whole bucket of
potatoes might ask, “‘can you peel one potato’, thus politely minimising the cost. The other
person would then be obliged to peel all the potatoes in order to appear polite and save face
themselves.*® This means of operating is likely to be misunderstood by a Western listener.

+  High Context. Hall writes that the Chinese are a high context culture, meaning that when
they communicate, they expect the listener to already know a large amount of background
information, and are likely to communicate without a lot of explanation. In comparison, low
context cultures assume that the listener knows very little, and are likely to take large amounts
of time explaining background details.>® This manner of speaking can be misconstrued
as evasive by Westerners. This supports observations from our interviewees that Chinese
people have sometimes addressed judges in a confusing manner, assuming that the judge
already knew information about them, when giving evidence.>”°

Chang also writes that Chinese often make reference to their standing in social hierarchy when
speaking, and use communication as a means of reaffirming their status in the collective.®”" Leung
writes that "kinship terms” have significantly different connotations between Chinese and English.
Leung gives the example of a Chinese witness using the Chinese phrase “Sister's daughter” to
describe his niece. Leung writes:%’?

The monolingual English speaker present was not aware of the significance of this choice of terms by the
interpreter. A kinship term in Chinese generally means not just a particular relationship but also implies
duties. In this situation the witness’s use of (sister's daughter) indicates his relationship to the appellant
is a close one, and that as an older brother he has the responsibility to look after his younger sister’s
daughter.

One of the interpreters we interviewed mentioned that interpreters must act as both a language
expert and a cultural expert for the court, in order to ensure that a witness’ testimony is conveyed
as accurately as possible,’”® as is their ethical duty under the 2016 Ministry of Justice Guidelines
for interpreters.54 This interpreter mentioned that she would like to see the court interpreter role
reworked into an official cultural and linguistic expert role.®”> Burns writes:%’®

An interpreter must maintain a delicate balance between the need to convey nuances of meaning in the
testimony of a witness - social and cultural implications that were often left unsaid in the original tongue -
with a duty to avoid embellishment, editing or siding with the witness... as only the interpreter’s version is
recorded, placing an awesome burden on the interpreter when such evidence is greatly relied on.

Body language and non verbal behaviours

Pecol writes that in addition to language, non verbal communication such as body language
can be easily misunderstood between cultures. Pecol gives the following examples of cultural
behaviours of Latin American witnesses which are likely to be misunderstood by a Westerner:
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Eye Contact. “To many Latin Americans (especially from rural areas), avoiding eye contact is
a sign of humility or lack of confrontational intent toward a person; for people in the United
States, it means deceit or lack of interest.">”” The Equal Treatment Benchbook of the Supreme
Court of Queensland notes that “an impressive witness according to Anglo-Australian
culture will look her or his questioner in the eye and answer questions confidently and clearly.
However, in many cultures, direct eye contact may be considered rude and challenging”;*’8

Nodding. “Generally speaking, when people in Latin America nod to someone who is talking
to them, this tends to be equivalent to saying “l am listening to you, | am paying attention
to you," not “I agree or accept what you are saying”; for people in the United States, nodding
usually means acceptance, affirmation, or confirmation”;”°

Expressiveness. Latin Americans tend to be animated and use their hands when expressing
themselves; for people in the United States, that tends to mean the person is overexcited or
distressed;*? and

Reservation. Latin American people are far more reluctant to speak about their personal or
family issues because they feel there is no need to air the dirty laundry in public; people from
the United States are more open to express and discuss their personal issues with therapists
and other people.®®'

573 Chinese body language and non verbal behaviours identified by the literature are in many respects

simil

ar to those of Latin Americans as identified by Pecol, and as such have a similar likelihood of

being misunderstood by a English speaking courtroom, if the interpreter does not make it clear
what they mean:

Eye Contact. It is uncommon to make direct eye contact when speaking to another person in
PRC, and prolonged eye contact is seen as confrontational and disrespectful. Again, this has
the potential to be misinterpreted by Westerners as the interviewee being deceitful or lacking
interest;%?

Physical Contact. In Chinese culture close contact is kept to a minimum in public, professional
and business situations. While to a Chinese person this is respectful, to a Westerner this can
be a sign of dislike or prudishness;* and

Expressiveness. In comparison to Westerners, emotions are usually conveyed by Chinese
through expressions of the eye as opposed to the whole face, and most Chinese maintain
an impassive expression when speaking.®* This has the potential to be misinterpreted by
Westerners as a lack of interest or emotion. 5

Accommodating fear and anxiety

574 Asurvey of interpreters by the International Association of Conference Interpreters in 2000 found
that court interpreters, in comparison to conference interpreters, often face added difficulty as
“the average “client” of a court interpreter is rarely as articulate or fluent as a conference delegate.

Fear

and uncertainty also renders their language incoherent."8

577 Pecol, above n 234.
578 Supreme Court Library Queensland, above n 128, at 54.
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Pecol writes that although this finding reflects harshly on litigants, it can be true, as a non-
English speaker can be paralysed by fear and nervousness, leading to their speaking becoming
unfocused.%®” Pecol advises that court interpreters should interrupt and clarify with non-English
speaking parties as to what they are trying to say, before attempting to translate.#

The Equality Before the Law Benchbook of the Judicial Commission of New South Wales notes
that judges must be cognisant that “an individual's ability to communicate in English is often
reduced in situations of stress — such as court appearances”.%° This reflects the comments of the
New South Wales Supreme Court case, Adamopoulos v Olympic Airways SA, that:5

The mere fact that a person can sufficiently speak the English language to perform mundane social tasks
or even business obligations at the person’s own pace does not necessarily mean that he or she is able
to cope with the added stresses imposed by appearing as a witness in a court of law... It is typical of a
country with poor skills in languages other than English that even educated judicial officers sometimes
show an intolerance to the predicament of parties and witnesses whose first language is not English and
who seek the provision of an interpreter.

Leung writes that difficulties between different Chinese dialects can also be exacerbated by a
nervous witness. Leung gives the example of a Toi Shan (a dialect of Cantonese) speaking witness
who was made to speak to a Cantonese-speaking interpreter (as the court was unable to source
an interpreter proficient in Toi Shan). Even though the witness could speak Cantonese, it was not
his mother tongue, and therefore he accidentally said many incorrect words in Cantonese to his
interpreter which were translated literally, to the annoyance of the court. Leung writes that courts
must be aware of the regional varieties of Chinese.>"

Legal language

Another issue commonly identified in the literature is difficulty with interpreting legal jargon. Burns
writes that, in order to be effective, an interpreter must have absorbed some of the dynamics
and culture of the legal system and its language, as legal words can be too complicated for a lay
person to understand, particularly if they do not already speak English.>? Leung gives the example
of “swearing” and “affirming” which were not understood by a witness in a trial in which she acted
as an interpreter. She writes that, although she attempted to explain the concepts to the deponent
and they ultimately elected to affirm, Leung was not sure that the deponent properly understood
the difference and the implications of that decision.>®

Interpretation as a profession

An Australian study of court interpreters revealed very similar insights to our interviews.%
Many interpreters in that study complained of their profession being seen as low status and
disrespected. The study found that interpreters are viewed as “outsiders who visit the court rather
than officers of the court”,%% and 27-31 per cent of the interpreters surveyed reported that they
were not usually or always respected by the other court participants. The study concludes that:%%

..interpreters do not feel that their professional status is appreciated by other stakeholders in court or by
the system as a whole, and that the nature of their working conditions are influenced by the perceptions
of their professional status. That is, interpreters feel that the less respected they are or the lower their
professional status is, the poorer their working conditions are in court. Therefore, we can suggest that the

587
588
589
590
591
592
593
594
595
596

Pecol, above n 234, at 31.

Pecol, above n 234, at 6.

Judicial Commission of New South Wales, above n 129, at [3.2.2].
Adamopoulos v Olympic Airways SA (1991) 25 NSWLR 75 (SC) at 77.
Leung, above n 463, at 297-298.

Burns, above n 215, at 276.

Leung, above n 463, at 292.

Hale and Napier, above n 63.

At 4.

At 25.

© Superdiversity Institute for Law, Policy and Business =« « + « « « « « « « « « . . . . . 23



<< CONTENTS

580

581

582

583

584

perceptions of court interpreter professional status has an impact on the quality of the interpreting work,
because if working conditions are poorer, their interpreting output may also be poorer in quality.

Similarly, Leung writes that the status of interpreters in British courts is undefined, with many
stakeholders having different impressions of the role which an interpreter is supposed to fulfil.%”
Leung writes, “some legal practitioners expect the interpreter to be just a language conduit,
someone who should just 'say what is said’; some expect the interpreter to act as a cultural broker
between the legal practitioners and their clients; others expect the interpreter to be fully responsible
for the effectiveness of the communication”.®®® This can lead to difficulties for the interpreter, as
misunderstandings about the interpreter’s roles can lead to witnesses expecting them to act as
their advocate, or think that harsh words from the judge are the interpreter's own words.5*

An American study on the perceptions of interpreters in the Washington County Court system
noted several comments made by respondents who were interpreters regarding the relationship
between themselves and the court. Many interpreters noted that the court’s preference for hiring
interpreters on an “as needed” basis, rather than full time, lowered the status of their profession,
and drove away veteran interpreters.®%

The Australian study also takes issue with the lack of uniform qualifications for interpreters to act
in Australian courts, the authors writing:%°1

The absence of a universal requirement for interpreters to be adequately trained is indeed an indication of
the low social status of the interpreting profession, as professional status relates to the publicly perceived
superior ability of the professional to do something that others in society cannot do. People who are
bilingual do not necessarily have the required expertise, knowledge and skills to function as an interpreter.
Thus, the optional nature of pre-service training can only serve to reinforce the common misconception
that any bilingual should be able to interpret accurately, which in turn lowers the status of the profession.

However, this study was published in 2016, and in 2017, the Australian Judicial Council on Cultural
Diversity published the Recommended National Standards for Working with Interpreters in Courts
and Tribunals.®> These recommend that where "NAATI professional interpreters are reasonably
available, they should be employed.”s®® The Standards divide all languages in Australia into four
tiers, based on NAATI data on the number of accredited practitioners for each language. Tier A
languages include Mandarin and Cantonese, and the Standards state that Courts should always
employ interpreters with the appropriate NAATI accreditation for such languages (although the
standards do grant the Court the ability to allow qualified, non accredited interpreters to interpret
if the interpreter can demonstrate they have the requisite qualifications).®®* For languages in
the lower tiers, i.e. those with fewer interpreters available, different standards apply, and these
standards are clearly defined. This is a pragmatic solution where interpreters are needed in rarer
languages, such as Burmese, and some Aboriginal and Torres Strait Islander Languages.®%®

Various courts and tribunals throughout Australia have either adopted, or are in the process of
adopting these recommendations.5%®
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The Strategic Plan for Language Access in the California Courts, also made the finding that using
well-meaning but unqualified interpreters can be extremely dangerous, as their participation
can give the appearance of meaningful interpretation assistance, when in fact the unqualified
interpreters lack of understanding of court terminology and procedures led to miscommunications
and errors, which the English speaking court was not aware of 5%

The issue with the large numbers of unqualified interpreters does not end with the status of the
profession, but also has flow on effects for the quality of evidence provided in individual cases.
The legal implications of using underqualified interpreters in court was set out by the New Zealand
Law Commission in 1999 and is still relevant today:5%

Clearly, there are many dangers associated with using unqualified interpreters in legal matters. They
may lack professional interpreting skills (as opposed to conversational skills) and be unfamiliar with the
meaning and use of particular legal terms. Lawyers cannot be certain in these circumstances that their
clients have obtained the greatest benefit from their advice.

On the topic of the interpreting profession, Dr Henry Liu has written:%%°

| would argue it ought to be imperative that the whole profession be supported by researchers to redefine
the role and responsibilities of all interpreters, elevate the overall status, standard and professionalism of
practitioners across all domains and in language pairs however obscure.

Dr Liu has also written on the impact of technology on the interpreting profession, in particular
about remote interpreting. He says:61°

Whilst it is intuitive that the interpreters have been historically (physically) visible in most bilingual
communications (much more so than translators), thanks to the invention and wider-spread adoption of
simultaneous interpreting, and the increase in multilingual conferences and consequent need to locate
interpreters in sound-proof booths, interpreters are often outside of the visual fields of the delegates,
diplomats and dignitaries. With the increasing use of remote technology, this increases the distance, both
physical and therefore perceptional as well as professional, between the users and the interpreter, thereby
rendering this inherently human experience much more impersonal. Furthermore, it is much harder to
consider someone you cannot see as an active co-participant, let alone a member of your communicative
team.

Dr Liu questions whether the distance enabled by technology enables interpreters to be more impartial,
or, whether the lack of visibility means that interpreters are less accountable.®’ Dr Liu also says that
the dependence on technology for accurate simultaneous interpretation means that it is practised in
only a small number of languages. He writes “the challenges faced by court and judicial interpreters
are immense with multiple stressors and considerable emotional efforts, let alone the discrepancy
between standards and praxis, between court users depending on their language and location."®'
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