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From the Law Society:
The art of adaptation

AS THIS ISSUE OF LAwTALK GOES LIVE,
the COVID-19 Alert Level has been
reduced to three.

While this is positive news, we
are far from a return to normal
with many restrictions still in
place. This is another test of the
flexibility and adaptability the
profession has shown since Level
4 was announced on 25 March. It
requires us to continue to rethink
the way we do our mahi, and how
we can continue to provide access
to justice despite constraints on
how we can deliver this.

But firstly, I want to acknowledge
and thank the outgoing members
of our Board: Andrew Logan and
Tim Jones for their guidance - and
indeed their flexibility and adapt-
ability - over the past four years,
particularly during this uniquely
challenging time. Tim and Andrew
will be staying on for the next six
months as observers to assist with
Board continuity and transition. In
December, David Dunbar stepped
in as Wellington observer after
Nerissa Barber finished and I
thank both of them for their input
during their time with the Board.
I also want to welcome our new
members: Frazer Barton (South
Island Vice-President), Arti Chand
(Wellington Vice-President) and
Jacque Lethbridge (Auckland Vice-
President) who I look forward to
working with as we navigate our
path through COVID-19 and beyond.

The entire profession has been
adapting rapidly and there are many
questions and issues that will con-
tinue to arise around the pandemic.
More than 13,000 of you have signed
up for our free webinars covering
some of the key issues around
working under COVID-19. Produced
with the support of NZLS CLE, the

first three, Working Effectively from
Home, Property Matters and Remote
witnessing of Documents are now
available to watch online.

I was delighted when the Chief
Justice, Dame Helen Winkelmann,
and five other Heads of Bench
agreed to my invitation to take part
in a special webinar on 17 April and
respond directly to your questions.
More than 2200 members of the
profession logged in on the day.

We recognise the urgent need for
on-going guidance, and we will have
more webinars to come.

There’s no doubt the past six
weeks have been challenging and
not everyone has welcomed the
restrictions on how we operate. But
let’s not lose sight of the bigger pic-
ture. Firstly, these restrictions have
meant that to date, no-one has been
infected with COVID-19 as a result of
their involvement with the courts.
That goal remains as we shift to
dealing with more court business.

Secondly, as a profession we share
one overarching goal - enabling
access to justice. Throughout Alert
Level 3 and beyond, we need to
continue to adapt so we can stay
connected with the community we
serve - while also prioritising the
health of both the profession and
the community.

An increasingly pressing issue
now is the sheer number of cases to
work through and we need to work
on our recovery plan as a priority.
This ‘backlog’ involves individual
people and there is a human cost
to the delays.

We as a profession, have learnt
and will continue to learn from
this experience. Once restrictions
are lifted, there’s no question that
we need a return to kanohi ki te
kanohi: it is integral to our model
of justice, which has people at its

centre. However, increasing the use of electronic filing
and retaining the use of remote technology, where
this is appropriate, improves access to the courts and
reduces costs. There could well be positive innovations
that COVID-19 has fast-tracked.

So, can we retain some good from this extraordinary
time? The Chief Justice was asked this question during
our recent webinar and I had the opportunity to ask
her this again in a further interview which is included
in this edition of LawTalk. But I will end with her first
response at the webinar: “What we want to end up with
is a system of justice that takes the good of the old and
the new, that retains the values of openness and fairness
and respect for human dignity [so] that we arrive at a
system of justice which is best designed to provide all
with access to the protection of the law in our Courts”.

For the most up-to-date information on the operation
of the courts, go to www.courtsofnz.govt.nz =

TIANA EPATI
President, New Zealand Law Society | Te Kahui Ture
0 Aotearoa
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FROM THE SECRETARY FOR JUSTICE

A message from the
Secretary for Justice,
Andrew Kibblewhite

KIA ORA TATOU,

I hope you and the ones who matter most to you are
safe and well in these uncertain times.

As I write this, the Prime Minister has just announced
that Alert Level 4 will continue until midnight on Monday
27 April, with Alert Level 3 running for at least two weeks
after that date, so we are well into considerations of
what impact this will have on the justice system

Given the changing nature of things, I want to make my
comments here as broad as possible. The past weeks have
been challenging, to say the least, but I thank the Heads
of Bench for their leadership, the Law Society and legal
profession for their patience and of course the ministry
itself, all whom have navigated these unsettled waters.
Making such disruptive changes to the justice system
in a very short space of time is like asking the Titanic to
turn on a dime - but I feel that together we have made
some significant achievements in keeping essential justice
services operating, while ensuring public safety.

The health and safety of all court participants, the
judiciary, media and our staff has been paramount since
day one. The cleaning regime we have implemented at
court buildings across the country has been compre-
hensive, and I hope it’s given you all the sense that
we are looking out for you and doing our best to keep
everyone safe inside our buildings. No doubt for those
of you who attended court you noticed the proliferation
of PPE in our sites up and down New Zealand.

One of the key challenges has been equipping staff with
the technology they need to continue their work from
their home office - or kitchen table! There are limits to
this in our paper-based world. We've had to take a good
long look at work prioritisation here at National Office
to ensure our frontline essential service staff - our case
managers and registry staff - had everything they need
to continue delivering the highest priority proceedings.
Like you, we have all found ourselves discovering any
number of new technologies as our work and socialising
has gone to Zoom and our lives ever more online.

The extensive use of virtual meeting rooms for hear-
ings, along with other technical and non-technical devel-
opments has given us a taste of what things could look
like when we emerge from COVID-19. Working closely
with the judiciary, we will be looking, where possible,
to keep measures that have improved accessibility and
efficiency for the justice system.

I want to say thank you to the
legal profession for your patience
and understanding over the past
weeks too. As I said, the challenges
are significant and the repercussions
for the justice system will be felt
for a long time. The backlog of indi-
vidual’s cases before the courts is
growing and, as Chief District Court
Judge Taumaunu has noted, this is
a burden that impacts on people’s
lives. A key focus for us going
forward will be to work in close
partnership with the judiciary to
progress and resolve those active
cases as quickly as we can.

Things will certainly look different
on the other side of this. I have no
doubt it will take a lot of hard work
from all involved in the justice sector
to get things moving apace again,
and I thank you in advance for the
important part the legal profession
will play in this. =

Kia hora te marino, kia whakapapa
pounamu te moanda.

May the calm be widespread and the
ocean glisten like greenstone to show
us the way.

ANDREW KIBBLEWHITE
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The courts and the lockdown

Looking for transformational opportunities

Never before have New Zealand's courts been disrupted to the extent that has
occurred as a result of the COVID 19 pandemic. Strong relationships and constant
communication have been critical to the courts' response and since 13 March the
Chief Justice has been writing to the profession on a weekly basis.

ON 17 APRIL THE CHIEF JUSTICE, DAME HELEN
Winkelmann, and five other Heads of Bench agreed to
Law Society President Tiana Epati’s invitation to take
part in a special webinar and respond directly to the
profession’s questions. More than 2200 members of the
profession logged in on the day.

In this edition of LawTalk the Chief Justice and the
President pick up some of the threads of that webinar
and discuss what transformational opportunities might
arise from these extraordinary times.

Ms Epati:

Téna koe, Chief Justice. It was great to talk to you
recently on the webinar Courts at Level 4 and Beyond.
We had a lot of great questions. But I want to go back
to something you said right at the end which was that
it has been really valuable getting the views of the pro-
fession and getting views of people who are having to
access and use the courts. As everyone knows, the Law
Society, together with the NZBA, CBA, ADLS, and more
recently, Te Hunga Roia Miori and the Pacific Lawyers
Association, have been providing you with some collated
feedback from the profession on specific issues. We also
extended an invitation to the newly formed Defence
Lawyers Association to join our regular meetings. Can
I ask, how else have you been obtaining a picture of
what is and isn’t working in the courts at the coalface?

Winkelmann CJ:

Téna koe, Tiana. Yes, you're right, it’s important to get
information from a variety of sources and to evaluate
it and to respond to it where a response is called for.
The Chief Judge of the District Court and I have found
it useful to go to the courthouses and to see for ourselves
how they are operating, to see for ourselves what is
happening. We have talked to lawyers, registry person-
nel, and to the judiciary who are working there during
the lockdown. This gives us good feedback - it’s direct,
it’s from people who have experienced working in the

lockdown and can tell us what’s going on. It enables us
to make changes where they need to be made.

We hear quite a lot of feedback. Sometimes it conflicts
with what we’re seeing on the ground. So that eyewit-
ness observation is really important to us.

Ideally, we would like to be able to consult the profes-
sion in advance of rolling out new plans. That has been
a challenge to consult in advance of rolling out different
plans for different alert levels because of the complexity
of what we are planning for, the short amount of time
we have had to plan, and because the plans have to have
built into them the ability to deal with uncertainty. For
instance, we don’t know how long we’re going to be at
Level 3, we don’t know how long we’re going to be at
Level 2, we have little notice in advance as to the exact
nature of restrictions at any level.

The Chief Judge of the District Court and I will be
visiting courts in Auckland this week, and we will be
joined by Justice Forrie Miller on one day. We are making
these visits to see how Level 3 is operating. Although
we set out our plans in the protocols, we have to be
prepared to respond to what we see on the ground and
the feedback we get.

Ms Epati:

So there’s been a lot of discussion about this as an
opportunity to redesign some of our court processes
and procedures. Is there room for a more Aotearoa
way of doing things which draws on our multicultural
community and bicultural foundations?

Winkelmann CJ:

The first point I'd make is that this way that we’re plan-
ning for this lockdown and the various alert levels is in
itself an Aotearoa way of doing things. The judiciary is
working collaboratively with the profession. We have
sought out many voices. You in particular, have played
a critical role in channelling to us a democracy of voices
and so it’s not an entirely topdown kind of planning
process. That to me is a very Aotearoa way of operating.
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I think you may know that we had plans, before the
COVID19 alert, to build links into the community, to
support bail, sentencing, and rehabilitation processes.
That remains the mediumterm priority for the courts.
That will build on this nation’s bicultural foundation,
using the strength of iwi and the broader community
to deliver better outcomes for all in criminal justice.

COVID-19 stands in the way of that to some extent
because it requires people to interact over phones or
video connections. The conception of justice being
communitylinked relies upon courthouses situated in
communities. It relies upon facetoface interactions.

We're also looking in the medium term to reform civil
process, a project underway in the Rules Committee
(at https://courtsofnz.govt.nz/about-the-judiciary/rules-
committee/access-to-civil-justice-consultation/). It launched
a major consultation process for the District Court and
the High Court. We asked people to bring us their ideas,
however radical, as to how we can improve access
to justice; how we can improve both the procedural
and substantive content of justice so that all people,
including those on limited means, the vulnerable, the
marginalised, can seek justice from our courts. That
process was to have had a consultation period ending
May. It’s now been extended to September.

What has happened in the last five weeks has shown
us that things we believe cannot be changed, that are
immutable, can be changed overnight. Radical change
can happen, and happen quickly. I believe these experi-
ences have increased the appetite of the profession and
the judiciary for change. I have been approached by quite
a few practitioners with innovative ideas about how we
can take some of what we’re doing in the civil arena
under COVID-19 and use it to improve access to justice.

Ms Epati:

That leads me into my next question. I've read a lot
of articles now that all predict this huge surge in civil
work primarily for the High Court postCOVID and there
are all sorts of suggestions about how mediation can
flatten the curve, and other suggestions. So overseas,
we've seen a range of litigation emerge, from leases
to insurance claims, coverage disputes, construction,
disrupted supply chains, and more. Are you seeing the
same sorts of trends in Aotearoa?

Winkelmann CJ:

We have not seen a significant upswing in any category
of work, as a result of the pandemic or emergency.

Ms Epati:

I think first of all we have to understand whether all
these predictions, are we even seeing that here?

Winkelmann ClJ:

We’re not.
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Ms Epati:

We’'re not, so I think that’s a really important point
to make because everyone’s been proceeding on the
assumption we’re just going to be like overseas. We
may not.

The next question is that some lawyers have suggested
(as a way of reducing the cases) there was room now
for greater judicial persuasion and possibly stronger
types of costs sanctions in cases which were prime for
mediations and yet go through the whole lengthy court
process.

Winkelmann CJ:

The courts have always encouraged people to mediate
in appropriate cases but on the other hand, we don’t
sanction people for exercising their legal rights. By that I
mean we do not impose cost consequences for a failure
to mediate. We keep a close eye on what goes on in other
jurisdictions and I am aware that some jurisdictions
require mediation. That approach has however been
criticised as creating a barrier to access to justice. It’s
just another cost that then becomes associated with
the court process.

Ms Epati:

So moving to the criminal jurisdiction, again, lots of
looking at what’s happening overseas, concern amongst
defence lawyers about consideration being given to
reducing the number of jurors in jury trials, providing
increased discounts for guilty pleas. This was a question
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that came through the webinar, it was one of the ones
we couldn’t get to, reducing the number of trials and
effectively forcing remote hearings on counsel and cli-
ents. I suppose conversely, the Crown and victims’ rights
advocates will be concerned about lots of successful
applications for stay based on delay. So are you able
to just let us know, what is the judiciary thinking of in
terms of the criminal jurisdiction?

Winkelmann CJ:

We are not considering radical change to jury trials. I
am aware of the proposals and discussion in overseas
jurisdictions. We are watching their progress and pos-
sible implementation with interest.

Given the steps that have been taken in New Zealand
to achieve elimination of the virus, we believe that we’re
in a different environment to those other jurisdictions,

We are however assessing how jury trials can be
carried out under Level 2 because of the possibility
that COVID-19 and its associated risks and restrictions
will be with us for a period of time. We are considering
practical issues involving summonsing, empanelling, and
managing jurors to enable physical distancing. Some
measures might require rule and legislative change,
which is beyond the power of the judiciary. And none
of this is going to occur overnight.

Ms Epati:

The recent publication of protocols for Level 3 was, as you
know, met with wide concern about health and safety

THE COURTS AND THE LOCKDOWN

for criminal lawyers and in fact all court participants.
I don’t think criminal lawyers were actually expecting
the amount of court work announced to be permitted.
The impression was that this was essentially business
as usual without jury trials.

One of the primary concerns sat around this inconsist-
ency between essentially what the Prime Minister was
telling New Zealand about stay at home, there will be
really little difference with Level 4, and what appeared
to be an increased workload that was coming through
the courts. I wonder if you could just take us through
the process for the determination of things like protocols
and the decision to begin work again on substantive
hearings like judgealone trials.

Winkelmann CJ:

A great deal of planning goes into the setting of each
protocol. The protocols are set by each court having
regard to the public health indications from government
in connection with the Level alert.

At Level 3, s 7(1) of the latest Health Order makes it
clear that people can travel to courts (at http://www.
legislation.govt.nz/regulation/public/2020/0069/latest/
LMS339029.html). Courts are a category A “business’ for
the purpose of that Order, which entitles travel between
regions in some circumstances.

These provisions recognise that the courts are neither
required nor able to work in an entirely contactless
environment on the front line. When we make plans
for the courts, we have to weigh the very vital role that
courts play in supporting the rule of law. While we strive
to avoid attendance in person of counsel and defend-
ants, and while we put in place physical distancing
and remote technology, on some occasions in person
attendance will be required.

We have to bear in mind that there are community
safety issues that the courts deal with beyond public
health. For instance, in the area of family violence we
have to be able to control the bail status of people ade-
quately so that victims and the community remain safe.

I am aware that some concern centred on the District
Court protocols and a sense that there would be a return
to business as usual at Level 3. That is not what the
protocol provides.

As the protocols for all the courts make clear, the
work that the courts can do at the moment is limited
by the very real constraints created by the need for
physical distancing, stringent hygiene, and limited staff
numbers Those constraints mean that some regional
courts will continue to operate as if we were still at Level
4. Nevertheless, we are now beginning to step up the
work the courts will do and that is possible because of
the preparation that has gone on in the last five weeks
in terms of planning with the registries, and also the
adoption of remote technology.

We can keep numbers in courthouses to very low

1
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numbers but only with the assis-
tance of defence counsel. They need
to avail themselves of the remote
technology that is available, they
need to seek to have their client’s
attendance excused where attend-
ance is not necessary.

There are also very detailed
arrangements within the courthouse
to maintain physical distancing and
necessary hygiene.

Ms Epati:

When these protocols are put
together, I understand you work
very carefully with the Ministry to
know that when you put a protocol
in place, the measures that will sit
underneath it, all that extra detail
that you don’t want to bog down a
letter or a set of protocols with, the
provision of PPE, cleaning protocols,
the security personnel, the extra
private security, all that extra stuff
that we got from Ministry of Justice
representatives when we raise it ...

Winkelmann CJ:

The judiciary are completely aware
of the need, the public health imper-
atives of the moment, and we do
work extremely closely with the
ministry to make sure that the
courthouses are safe places. If
there is any issue with how we are
operating in that regard, we have and will respond to
it. It is simply not possible to capture within the pro-
tocols the extent of the arrangements we are putting in
place to operate safely in this environment. That would
result in lengthy documents which would not assist the
profession at all.

Ms Epati:

So I want to go back to the more general question around
the balance to be struck between kanohi ki te kanohi,
which is obviously integral to our model of justice,
which has people at its centre, with the increasing
use of electronic filing, remote technology, and all the
advances that we’'ve made during COVID19. Where do
you think the balance will ultimately be struck between
keeping a peoplecentred approach and some of the new
tech learning?

Winkelmann CJ:

I think the balance will be struck around the interests
of justice. Tech is something the courts should use. It
facilitates access both to procedural and substantive
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justice in the sense that it facilitates access to the courts
but also enables a just outcome. The judiciary has a good
sense of where tech should and should not be used.
The use of a phone call or a video call can minimise
costs and it can conquer distance, but we know that it
can hamper communication, especially with those who
are already struggling with communication because of
linguistic difficulties, who have cognitive disorders, or
because of learning disorders.

We’'re also mindful in the civil arena as to whether a
digital hearing is appropriate for the particular hearing. Is
it too long, is it complex, does it have crossexamination?
Underlying all of it is a concern that we maintain a
public and dignified system of justice. We must have
a system of justice in which the public can see how
justice is administered. And when I say dignified, I mean
a system of justice in which we afford everybody who
comes before us human dignity. So as you say, Tiana,
it’s a kanohi ki te kanohi system of justice.

Ms Epati:

Could we end up with a hybrid system where some
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participants are online and some
are in the courtroom?

Winkelmann CJ:

I distinguish between a virtual and a
remote participation hearing. Virtual
hearings are hearing in which no
one is in the courtroom, where
everybody’s online. Another way
of describing this is a distributed
hearing. These are really only suited
to short setpiece things. I think the
experience we've had with virtual
hearings has been quite frustrating.
That has been exacerbated no doubt
by the huge demands on the tele-
communications system generally.
But the notion of a distributed hear-
ing is not something I see as having
a significant role in the long term in
our system of justice.

Remote participation hearings are
likely to continue in this system and
in the long term. Remote hearings
are when the judge and some of
the other participants are in the
courtroom, but some are joining
in via AVL or other means. The use
of the courthouse as the centre of
the hearing means less disruption
due to technology and allows the
judge to have proper control of the
hearing. You lose some of that con-
trol when you have this distributed
hearing model.

Even in the case of remote par-
ticipation in the civil area, it is still
has to be addressed on a case by
case basis, as the particular issues
in a hearing, the particular type of
hearing, may not be suited for the
proposed remote participation.

At the same, in the long term, I
think there will be greater use of
remote hearings in the civil arena
as the experiences of the last five
weeks have forced us all to become
more familiar with the technology.

In the criminal jurisdiction there
are limitations, which I believe are
appropriate, in the Courts (Remote
Participation) Act. The effect of
these limitations is that courts can
only deal on a remote participation
basis with criminal procedural mat-
ters and not criminal substantive
matters without the defendant’s

consent (at www.legislation.govt.
nz/act/public/2010/0094/latest/
DLM2600761.html).

In the past, defendants have
appeared remotely in their early
appearances. Part of what we
discussed earlier about our medi-
umterm vision for justice, about
becoming more communitycon-
nected, is that those initial appear-
ances are important appearances
and they should be in person. In
the longer term, we are working
towards those initial appearances
also being in person. We want them
to count in the sense of enabling
whanau and community support
for the defendant at all stages of
the court process. This is difficult
to achieve when the defendant is
in a police or prison cell away from
the courthouse.

Ms Epati:

So I'll finish up with the last ques-
tion. I'm really conscious that this
has been a challenging time for you
and I can say as President of the
Law Society, I think the profession
forget that we’re in COVID as well.
There’s this wonderful churn of
activity and protocols coming out
and it’s almost at a point where
there’s this kind of idea that we’re
not subject to any of the challenges
whatsoever either, that people like
yourself and I are somehow exempt
from having to work from home
and having to deal with bubbles
and remote technology and all of
this, and this is, for you, I think,
it’s doubly hard because you're
constantly having to balance
what are very weighty public
considerations in relation to the
courts in particular on top of your
job as Chief Justice of the Supreme
Court. So I would imagine you're
still having to get judgments out,
corral your ropt. So I just want to
finish by asking how have you been
through this period?

Winkelmann CJ:

It has been a once in a lifetime
experience - I hope. My bubble
is six working adults: three of my

THE COURTS AND THE LOCKDOWN

children, one of my children’s part-
ner, so the household is very busy
and full. There’s competition for
working space. There’s competition
for bandwidth on the WiFi too.

There are competing priorities
between being Chief Justice of the
Supreme Court, and all that entails,
and Chief Justice of the judiciary.
It is the latter role that has been
consuming most of my time over
the last weeks. I have focused on
ensuring that the courts respond
in a way which is coherent for
the profession and for other court
users. It is important that people
can easily understand how all of the
courts are operating in this difficult
environment.

I have found it helpful in
responding to COVID19 to have
a framework of principles I use
as my touchstone in terms of the
constitutional role of the courts
and the very important values that
underpin how our courts operate.
I have also found it helpful to seek
advice from my colleagues, who
are very knowledgeable, to seek to
work collaboratively with the other
Heads of Bench, and also to work
collaboratively with the profession,
and in particular, professional
organisations. The profession and
its leaders have been so helpful in
feeding information to us about the
experience of lawyers in our courts,
the experience of lawyers generally
under these lockdown conditions,
and that really has helped us with
our response.

Ms Epati:

Have you had a day off?
Winkelmann CJ:
Not yet.

Ms Epati:

That’s hard. It’s every day for you,
it’s every waking moment, taking
it all into account. Thank you for
taking the time to talk to me Chief
Justice.

Winkelmann CJ:

Thank you very much, Tiana. =
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COVID-19 crisis requires commitment
to fundamental legal system values

RESPONDING TO THE COVID-19
crisis requires a commitment to the
fundamental values that underpin
New Zealand’s legal system, New
Zealand Law Society | Te Kdhui Ture
0 Aotearoa President Tiana Epati
has said.

On 4 April Ms Epati wrote to the
Chair of the Epidemic Response
Select Committee, Simon Bridges,
offering the Law Society’s assistance
in considering the legal measures
needed to meet the COVID-19
pandemic.

She said the Law Society had called
together legal experts from its Rule
of Law, Human Rights and Privacy,
and Public and Administrative Law
committees to discuss how the Law
Society might be able to help the
Epidemic Response Committee
and the Government deal with the
pandemic.

“Like everybody else in New
Zealand, lawyers and the Law
Society recognise the danger
COVID-19 poses to New Zealanders
and the complexity of dealing with
this unprecedented state of affairs.
Responding to the crisis requires a
commitment to the fundamental
values that underpin our legal
system.

“There is a general acceptance
that in times like this, the first duty
of government is the protection of
its people, and governments might
need to use the law in ways we do
not normally accept.”

This does not mean the rule of law
is any less important, she said. In
many ways the rule of law is more
important now than ever before.
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“New Zealanders must accept
restrictions in order to defeat
COVID-19. However, clarity about
the constraints on our usual free-
doms of movement and association
and on commerce, and clarity about
the legal basis for these constraints,
is central to ensuring compliance
and ongoing public confidence and
support.”

Important to identify
legal foundations

The Law Society considers it impor-
tant to identify the legal foundations
for the various responses by the
Government to the epidemic, Ms
Epati said.

“The most conspicuous exam-
ple is the public confusion that
resulted from government com-
munications that are now legally
impermissible - that is, contrary
to law - and activities that, though
lawful, are undesirable and
discouraged.”

Both types of communications
from the Government are helpful
and necessary, she says - just as
in more normal times, not every
behaviour needs or can have a crim-
inal or other regulatory response.

“But the law could be clear, clearly
enforceable, and able to be easily
accessed and understood by all
to whom it applies. We anticipate
that some of the confusion may be
addressed by the most recent order
dated 3 April 2020 made under sec-
tion 70 of the Health Act 1956.”

Public access to
key documents

She said the Law Society also

welcomed the publication of key legislation, orders
and other documents on the COVID-19 website. This
could be improved further by creating an explicit link
between particular practical instructions or directions
and the legal basis on which they are made.

“Legal prohibitions should be explicitly identified,
as should the consequences of default. All the legal
instruments, policy papers and explanations of their
legal foundations should be published as soon as they
are available, so that New Zealanders can clearly see the
justifications for what is being done and the statutory
powers being relied upon.

“Recognising that the realities of the current crisis
have prevented the normal policy and law-making
process, the Law Society believes as time goes on that
draft instruments and policy papers should be made
available to enable New Zealanders to comment on
proposed measures that affect them or in which they
are otherwise interested,” Tiana Epati said.

“It is particularly important that the values and pro-
cesses set out in the Legislation Guidelines are main-
tained as much as possible. People affected should be
consulted where feasible. Decisions that affect peoples’
rights should be reviewable in some way. Where there
are constraints on rights and interests usually recog-
nised by law, sunset clauses are desirable to prompt
re-examination of the need for ongoing restrictions.”

Scrutiny of legislative instruments

Ms Epati said if the Henry VIII powers in the Epidemic
Preparedness Act 2006 are used, Parliament needs to
be able to exercise its disallowance power even if it
cannot meet as it usually might. Any future statute
contemplating more extensive Henry VIII powers should
be carefully tailored to provide for public consultation
where possible and should be subject to approval or
disallowance through the parliamentary process.

Some thought should be given to establishing a role
for the Epidemic Response select committee in the pro-
cess, as well as the Regulations Review Commiittee, she
suggests. Re-convening Parliament also needed to be
considered if that could be done in a safe way, before
the end of the currently notified Level-4 period, and
certainly if it was extended. =



LAWTALK 939 -

MAY 2020

NEW ZEALAND LAW SOCIETY | TE KAHUI TURE O AOTEAROA

Proposed barrister AML/CFT
reporting requirements opposed

REQUIRING AML/CFT REPORTING BY BARRISTERS WOULD
impose an unnecessary and duplicative compliance
burden that is disproportionate to any risk, the New
Zealand Law Society | Te Kahui Ture o Aotearoa has told
the Ministry of Justice’s AML/CFT Exemptions Team.

Commenting on the ministry’s January 2020 draft
class exemption notice for barristers, the Law Society
agrees with the New Zealand Bar Association’s view that
the proposed draft exemption notice does not engage
with the fundamental issue of who the ‘customer’ is for
AML purposes, in the context of the unique relationship
between a barrister and their instructing solicitor.

“Under the intervention rule the customer is in almost
all cases the instructing solicitor, not the individual or
entity. Accordingly, AML obligations in relation to the
underlying client should be recognised as resting on the
instructing solicitor only,” the Law Society says.

The Law Society says its view has not changed from
its submission of 13 March 2019 that barrister reporting

would be an unnecessary and duplicative burden.

“This duplication is also potentially a consumer issue.
Many lawyers will be unable to absorb the compliance
costs involved in both instructing solicitor and barris-
ter attending to AML requirements (for example, for
enhanced due diligence (EDD)) and are likely to have
to pass a portion onto consumers.”

The Law Society says it continues to support the
preferred approach it set out in its March 2019 sub-
mission. Essentially, under its preferred option the
requirement to undertake EDD and suspicious activity
reporting should rest on instructing solicitors rather than
barristers. Information obtained should be available to
the barrister on request.

It says this reflects the realities of legal practice and
would support the practical operation of the Act. The
Law Society also endorses a NZBA request for a meeting
with representatives of the ministry, the Department
of Internal Affairs, the Law Society and the NZBA to
discuss and resolve matters. =

Effects of COVID-19 on visas

and visa applications

THE CONVENOR OF THE LAW SOCIETY’S IMMIGRATION
and Refugee Law Committee, Mark Williams, wrote to
the Head of Immigration New Zealand, Greg Patchell,
on 7 April to note lawyer concerns about a number of
operational issues arising from the COVID-19 pandemic.

Mr Williams said the committee was very con-
scious of the enormous pressure and workload on
Immigration New Zealand, and it appreciated the
updates and announcements it had provided to the
legal profession. However, he said there were some
operational issues which were likely to present bar-
riers to access to justice.

Deportation and detention of individuals: It would be
helpful for INZ to clarify whether deportations scheduled

for the period covered by the Epidemic Preparedness
(Epidemic Management-COVID-19) Notice 2020 had been
postponed or cancelled. Clarification about directions
for detained individuals was also sought.

Individuals in New Zealand unlawfully: People
holding interim visas which expired before 2 April were
requested by INZ to apply for interim visas. Clarification
was sought of their status and how complaints from
“unlawful” individuals were to be processed.

Time frames: The committee suggested extension of
timeframes for a number of applications and certificate
validities.

Document and filing requirements: Clarification of
the policy for acceptance of uncertified copies of key
documents was sought. =
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"Unconscionable"
conduct threshold

questioned

IN A SUBMISSION TO THE ECONOMIC

Development, Science and

Innovation Committee on the

Fair Trading Amendment Bill, the

Law Society expressed its concern

that more certainty is needed for

the threshold at which conduct is
deemed ‘unconscionable’.

The bill introduces a prohibition
against ‘unconscionable conduct’
into the Fair Trading Act 1986. The
Law Society notes that there is cur-
rently no statutory prohibition in
New Zealand against ‘unconscion-
able’ conduct, but the concept of
unconscionability has developed
in case law and has been applied
where the courts have considered
it inequitable to allow a party to
enforce contractual rights against
another party.

It says in the regulatory analysis
supporting the bill, three essential
features justifying such intervention
are that:

o the weaker party has a qualify-
ing disability (eg, age, infirmity,
difficulty understanding English);

o the stronger party has knowledge
(actual or constructive) of this
disability; and

o the stronger party took advantage

of this disability to extract a ben-

efit from a transaction.

The Law Society’s submission notes
that the bill is based on Australian
legislation and conduct can be
found to be unconscionable “even
if there is no conscious targeting of
a vulnerable party”.

“The Law Society questions
whether this is justified. For a stat-
utory prohibition backed by serious
criminal consequences, we consider
that some element of culpability - ie,
that the trader knew, or ought to
have known, that the person was
vulnerable and took advantage of that
vulnerability - should be required.”

It says the Legislation Guidelines
state in relation to the creation of
criminal offences that offences must
be defined clearly so that people
know what is and what is not pro-
hibited. Therefore, it is necessary
to consider exactly what conduct
is prohibited by a criminal offence.

“It is notable that the alternative
option of prohibiting ‘oppressive
conduct’ was preferred by officials.
The reasons for this are persuasive ...
The Law Society recommends that
the committee consider this alterna-
tive option and obtain further advice
from officials,” it says. =
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A Sian Wingate

ILANZ election
results

THE IN-HOUSE LAWYERS

Association of New Zealand

(ILANZ), has elected office hold-

ers for the 2020/2022 period. Sian

Wingate was elected President and

Grant Pritchard Vice President. The

General Committee members are:

e Sian Atkinson, Te Wananga o
Aotearoa, Te Awamutu

« Jodie Flowerday, University of
Canterbury, Christchurch

e Linda Frew, NZ Forest Research
Institute Ltd (Scion), Rotorua

e Benjamin Jacobs, Xero, Auckland

¢ Anitesh Ram Govind, Auckland
Council, Auckland

e Lyn Wain, Inland Revenue
Department, Christchurch

e Frieda Winstanley, New
Plymouth District Council, New
Plymouth. =
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Practical
suggestions
for Residential
Tenancy Bill
changes

THE LAW SOCIETY HAS SUGGESTED

anumber of changes that could be

made to the Residential Tenancies

Amendment Bill. In a submission to

the Social Services and Community

Committee, it says it does not com-

ment on the policy objectives of the

bill but on the practical workability
of some amendments and drafting
issues.

Its suggestions include:

e A longer lead-in period for the
bill to come into force than six
months, particularly given the
significant additional and new
penalties and infringement fines.

e Strengthening the provision
stating that landlords “must not
invite or encourage” bids for
rent, to add the terms “pressure
or cajole”.

e Including leases in the list of
examples given in the section
on proposed “minor changes” to
premises.

e Specifying a maximum period
in which landlords can prohibit
fibre connection if they plan to
carry out extensive changes to the
premises which the installation
would impede.

o Setting a clear timeframe for
informing tenants (instead of
“as soon as practicable”) if the
premises are put on the market.

e Defining the term “harassment” in
new section 55A which enables a
landlord to apply to the Tribunal
for an order terminating a ten-
ancy on the basis of “anti-social
behaviour”.

o Clarifying the meaning of “pur-
ports” in new section 60AA,
which relates to the landlord
acting to terminate a tenancy
without grounds. =

Truncated bill
submission time
criticised

THE LAW SOCIETY HAS CRITICISED
the short time period allowed
for submissions to the Health
Committee on the Smokefree
Environments and Regulated
Products (Vaping) Amendment Bill.

In a submission, it says while the
bill was introduced on 24 February
2020, it did not receive its first
reading until 11 March 2020 at which
point it was referred to the Health
Committee with submissions due
by 1 April 2020, providing only a
three-week submission period for
public input.

“The Law Society has previously
expressed concerns as to truncated
submission timeframes, both in
submissions on bills and in recent
submissions to the Standing Orders
Committee during the 2017 review
of Standing Orders and the 2020
review,” it says.

The submission notes that the
Standing Orders Committee’s 2017
Report endorsed the Law Society’s
observations and indicated desir-
able time frames for closing dates
for submissions. These included
generally, a minimum of six weeks,
with a lesser “but still realistic”
period permissible in exceptional
circumstances, and “longer is

desirable for large or complex bills”.
Sufficient time must be allowed for
proper drafting and consideration
of amendments and commentaries.

“The Law Society is unable to see
why the period for public submis-
sions has been restricted to three
weeks. It cannot fairly be described
as so urgent as to be exceptional and
to justify a period shorter than six
weeks,” it says.

Commenting on the bill itself,
the Law Society says it agrees
with Attorney-General’s Report
to the House of Representatives
pursuant to section 7 of the Bill
of Rights, that the restrictions in
the bill on packaging, advertising
and promoting vaping products
are inconsistent with the right to
freedom of expression.

It accepts, as does the Attorney-
General, that on the current state
of the evidence some restrictions
around vaping of the general type
set out in the bill are appropriate.

“However, the Law Society
endorses the Attorney-General’s
conclusion that, on the available
evidence, the limits on freedom of
expression identified in the report
do not meet the standard of being
‘demonstrably justified” as set out
in section 5 of the Bill of Rights.” =
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Bill provides chance
to provide for fair
compensation

THE GREATER CHRISTCHURCH REGENERA-
tion Amendment Bill 2020 is an opportu-
nity to amend the Greater Christchurch
Regeneration Act 2016 to provide for fair
compensation for the public taking of pri-
vate property, the Law Society has stated in
a submission on the bill to the Governance
and Administration Committee.

The Law Society says it considers there
is a continuing concern about the need
for fair compensation. It recommends
including a provision which amends
the open-ended ministerial discretion to
determine compensation in section 114 of
the Act.

“Fair compensation for the public taking
of private property is a fundamental
constitutional principle. The justification
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for giving the Minister an open-ended
discretion to determine compensation is
not clear,” it says.

“The Law Society considers that the bill
should amend section 114(3) by repealing
the proviso in section 114(3) that the
Minister ‘is not limited to determining
the amount of compensation on that
basis alone’. This would mean that the two
matters in section 114(4) which the Minister
must have regard to are mandatory, and
other considerations would be irrelevant.

“If it were intended that section 114(3)
would give the Minister power to award
an amount of compensation higher than
the current market value and under Part
5 of the Public Works Act 1981, then it is
submitted this should be expressly made
clear” m
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On the Move

Justice Susan Thomas
appointed Chief
High Court Judge

Justice Susan Thomas
has been appointed
Chief High Court Judge.
She replaces Justice
Geoffrey Venning who
has resigned from the
position but will remain
a Judge of the High
Court, based in Auckland. Justice Venning’s
resignation takes effect on 31 May 2020.

Justice Thomas graduated with a BA
and LLB(Hons) from Auckland University
in 1982 and practised as a solicitor with the
Auckland firm of Holmden Horrocks before
relocating to London. She was admitted
as a solicitor in England and Wales, and
spent almost 10 years as in-house counsel
and as a solicitor and partner in a legal
firm in London.

On her return to New Zea-
land in 1995 Justice Thomas joined
MinterEllisonRuddWatts as a senior asso-
ciate, and was admitted to the partnership
the following year. She was appointed a
District Court Judge in 2005. During her
time as a District Court Judge she was
involved in solution-focused judging and
in 2012 started a Special Circumstances
Court in Wellington to focus on the most
challenged and marginalised offenders.

Justice Thomas was appointed to the
High Court in 2014, sitting for three years
in Auckland before relocating to Wellington
where she is now based.

Chief Justice Helen Winkelmann says
Justice Thomas will bring to the role of
Chief High Court Judge broad knowledge
of the court system as a whole and of the
wider social context in which it operates.

New Zealand Law Society | Te Kahui
Ture o Aotearoa President Tiana Epati
says Justice Thomas’ time as a District
Court Judge will add to the depth of her
experience as a member of the judiciary
in two of the busiest courts in Aotearoa.

“In her time as a lawyer she worked in

private practice here and abroad and also
as an in-house lawyer. Her work in estab-
lishing the Special Circumstances Court in
Wellington to take a non-adversarial and
inclusive approach to homeless offenders
demonstrates we have someone who will
bring practical experience, insight and
compassion to the role.”

Tribujces to Justice
Venning

Attorney-General David Parker has paid
tribute to Justice Venning, who he says
has stewarded the High Court very capably
over the last five years.

“On behalf of the Government, I thank
him for his service to the judiciary and
community as a Head of Bench.”

Chief Justice Helen Winkelmann says
Justice Venning’s calm, measured leader-
ship and superb administrative abilities
characterised his five years of service in
the role. She says Justice Venning is an
outstanding judge, and during his time
as Chief High Court Judge he has decided
some of New Zealand’s most important
and challenging cases.

She says that after carrying the addi-
tional and heavy administrative and
leadership responsibilities that come with
the role of Chief High Court Judge for five
years, Justice Venning has decided to take
this step to refocus his energies on judging.

“Justice Venning’s effective leadership of
the High Court, and his obvious intellectual
strengths as a judge have earned him the

ON THE MOVE

respect and confidence of the High Court
Bench and of the profession. I am pleased
that the judge will be able to continue to
serve his community through his on-going
work as a High Court judge.”

Law Society | Te Kahui Ture President
Tiana Epati has noted Justice Venning’s
25 years on the High Court Bench.

“His contribution to our justice system
and to our highest court of first instance is
applauded. As our country battles COVID-
19, his leadership of that court has been
visible and authoritative. It is pleasing that
he will remain a member of the High Court
judiciary after his retirement as Chief High
Court Judge,” she says.

Dani Lee Gardiner
appointed Associate
Judge of High Court

Auckland barrister and solicitor Dani Lee
Gardiner has been appointed an Associate
Judge of the High Court. Since 2018 she has
been General Counsel, heading Auckland
Council’s in-house legal, risk and insurance
department. She will sit in Auckland.

Associate Judge Gardiner was admit-
ted as a barrister and solicitor in October
1995 after graduating LLB(Hons) from
the University of Otago. She began legal
practice with Phillips Fox as a solicitor and
worked there until 1997 when she moved to
London and practised as a senior solicitor
with Herbert Smith Freehills.

Returning to New Zealand at the end
of 2001, she worked as a senior solicitor
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with Chapman Tripp until December 2008.
Associate Judge Gardiner completed an
LLM with first class honours in Public Law
at the University of Auckland in 2012 and
worked as a Principal at Chen Palmer from
February 2013 to December 2014. She began
work in the Auckland Council legal team
in 2015 as Manager, Public Law and was
appointed General Counsel in November
2018.

More Acting District
Court Judges appointed

The appointment of five more Acting
District Court Judges was gazetted in
March. This followed the appointment of
six Acting District Court Judges earlier in
the month.

Laurence John Ryan, retired District
Court Judge, has been appointed an Acting
District Court Judge and also to exercise
the jurisdiction of the Family Court for
a term of two years commencing on 18
August 2020.

Christopher John Field, retired District
Court Judge, has been appointed an Acting
District Court Judge and also to exercise
the jurisdiction of the District Court under
section 354(3) of the Criminal Procedure Act
2011 for a term of two years commencing
on 7 July 2020.

Craig James Thompson, retired District
Court Judge, has been appointed an Acting
District Court Judge and also to exercise
the jurisdiction of the District Court under
section 354(3) of the Criminal Procedure Act
2011 for a term of two years commencing
on 25 October 2020.

Alexander James Twaddle, retired
District Court Judge, has been appointed
an Acting District Court Judge and also to
exercise the jurisdiction of the Family Court
for a term of one year commencing on 22
December 2020.

Carolyn Henwood, retired District
Court Judge, has been appointed an Acting
District Court Judge for a term of one year
commencing on 20 September 2020.

New appointments to
Waitangi Tribunal

Susy Frankel and Paul Hamer have been
appointed to the Waitangi Tribunal for
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three-year terms. Basil Morrison has been
reappointed to the Tribunal for a three-year
term.

Susy Frankel is a Professor of Law
and the Chair of Intellectual Property
and International Trade Law at Victoria
University of Wellington. She has worked
for many years in the realm of intellec-
tual property, including the protection of
matauranga Maori (traditional knowledge).

Paul Hamer is an historian and is a
Research Associate at Victoria University
of Wellington. He is currently employed
as a Principal Advisor in Maori Strategy
and Partnerships at the Department of
Corrections. Paul has extensive experi-
ence in the public sector, having worked
for both the Tribunal and Te Puni Kokiri
in various roles. He is also an expert on
Maori migration to Australia.

Coroners and Relief
Coroners Appointed

The appointment of a four coroners and
eight relief coroners has been announced.
The full-time coroners replace the loss of
four existing coroners who have retired,
been appointed District Court Judges and
moved into other roles. The focus of the
relief coroners will be to provide support as
duty coroners and help to reduce the back-
log of cases. Chief Coroner Judge Deborah
Marshall has welcomed the appointments
of the eight relief coroners. The positions,
on approval from the Attorney-General,
were funded as part of Budget 2019. As
part of this, the government pledged $7.5
million to fund eight part-time coroners,
and the support staff needed to fulfil the
role. The relief coroners are appointed for
five-year terms.

Matthew Bates has been appointed a
coroner in Hamilton from 9 April 2020 after
acting as a relief coroner since September
2019. He was admitted as a barrister and
solicitor in 1996 and worked with Evans
Bailey in Hamilton until 2002 when he
became a barrister sole until 2016 when he
joined the Tauranga Public Defence Service.
He has also been a District Inspector for
Mental Health and a District Inspector for
Intellectual Disability.

Donna Marie Llewell has been
appointed a coroner in Rotorua from 9
April 2020. Ms Llewell was admitted in
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1995 and has worked in a variety of legal
roles in Vanuatu and Bougainville and in
New Zealand, including at the Crown Law
Office and Te Papa Atawhai, Department
of Conservation. At her appointment she
had been in-house counsel for the Bay of
Plenty Regional Council from August 2016.
She is a competent speaker of te reo Maori
and her iwi is Nga Puhi.

Robin Andrew Kay has been appointed
a coroner in Palmerston North from 29
April 2020. Mr Kay was admitted in 2010
after working for 20 years as a mental
health nurse. After admission he worked
for Lane Neave and at his appointment had
been working for Christchurch firm White
Fox & Jones since August 2016 as part of
its dispute resolution team.

Bruce James Hesketh has been
appointed a coroner in Rotorua from 11 May
2020. Admitted in June 1995, Mr Hesketh
is of Ngai Tahu descent. He was a police
officer, rising to the rank of Detective
Sergeant before completing a law degree.
He worked in private practice, before join-
ing the Public Defence Service and was
Deputy Public Defender in Wellington from
2015-16. In April 2018 Mr Hesketh became a
partner of the newly-established Tauranga
firm Adams Hesketh.

Janet Elizabeth Anderson-Bidois
has been appointed a relief coroner in
Auckland. Ms Anderson-Bidois was admit-
ted in September 1993. After spending 14
years as a senior medico-legal adviser at
Waitemata and Counties Manukau District
Health Boards, she became Chief Legal
Adviser at the Human Rights Commission.
She leads a team responsible for reporting
to United Nations committees and mon-
itors New Zealand’s compliance with
international human rights treaties.

Louella Dunn has been appointed a
relief coroner in Hamilton. Ms Dunn was
admitted in November 1989 and is the
Acting Crown Solicitor at the Hamilton
Crown Solicitor’s Office. From 1997 to 2018
she was a partner in Almao Douch. Ms Dunn
is a highly experienced trial lawyer and has
prior experience with coronial hearings.

Allie Cunninghame has been appointed
arelief coroner in Dunedin. She is an expert
on New Zealand’s health and safety law
and has worked with the Legal Issues
Centre as Professional Practice Fellow for
the past 10 years. Ms Cunninghame has
been an associate with Anderson Lloyd in
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Dunedin since 2008.

Mark Wilton has been appointed a relief
coroner in Wellington. He was admitted in
September 1993 and worked as a criminal
and civil litigator before moving to the
Police Prosecution Service in late 2003
as the Taranaki rural prosecutor based in
Hawera. Since then, he has been National
Legal Counsel for the Police Prosecution
Service. Mr Wilton has served a term as
New Zealand Law Society Vice-President
(Wellington).

Heather McKenzie has been appointed
a relief coroner in Auckland. Admitted in
June 2007, Dr McKenzie has been a Crown
Prosecutor in Christchurch for 10 years and
is an associate at Raymond Donnelly & Co.
She holds a doctorate in Asian Studies, a
Bachelor of Arts in Japanese and French
and a Bachelor of Laws - all from the
University of Canterbury. She has also
written texts on health and safety law and
proceeds of crime.

Mary-Anne Borrowdale has been
appointed a relief coroner in Wellington.
She was admitted in October 1995 and has
been General Counsel (Competition and
Consumer) for the Commerce Commission
since 2010. Before this, she worked in the
Commission’s enforcement and litigation
areas and has two decades’ experience in
commercial and criminal litigation.

Heidi Wrigley has been appointed a
relief coroner in Rotorua. Admitted in June
2002 she started her career as a High Court
Judges’ Clerk. From 2004 to 2016 she was
a Senior Crown Prosecutor in Tauranga
before contracting to do prosecution work
for the Crown Solicitors in Tauranga and
Rotorua. She was also Associate Crown
Counsel at Crown Law in 2009.

Alison Mills has been appointed a relief
coroner in Whangarei. She was admitted
in September 2003 and is a barrister cur-
rently working with Simon Mount QC at
Bankside Chambers. She has also been a
Senior Crown Counsel at the Crown Law
Office in Rarotonga and an in-house Senior
Legal Advisor to the Medical Council. She
is an intermediate speaker of te reo Maori.

Andrew Simmonds retires
from Simmonds Stewart

Andrew Simmonds retired from tech-
nology business law firm Simmonds

Stewart at the end of March 2020.
Andrew co-founded Simmonds Stewart
with CEO Victoria Stewart in 2006. For a
large amount of that time, Andrew was
managing partner but moved in 2016 to
marketing and digital strategy lead for the
firm. After taking a break, Andrew plans
to put his business and entrepreneurial
skills to use, including as a tech company
board adviser and director.

Alistair Robertson
returns to
MinterEllisonRuddWatts

Alistair Robertson has returned to
MinterEllisonRuddWatts as a Special
Counsel in the financial services team.
He has experience in financial services
and banking regulation, managed funds,
regulatory investigations and inquiries,
and conduct and culture related mat-
ters. Alistair was most recently Head of
Compliance at ANZ Bank.

New Dean of Law
appointed at University
of Waikato

Professor Alpana Roy has joined the
University of Waikato as
Dean, Te Piringa Faculty
of Law. Professor Roy
recently completed
a term as Associate
Dean (Research) at the
School of Law, Western
Sydney University.
Before this she was Head of the School’s
Campbelltown Campus.

Professor Roy has held academic posi-
tions at the University of Queensland,
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the University of Technology Sydney, the
University of Sydney and Charles Sturt
University. She has also practised as a
solicitor, barrister and senior legal consult-
ant in intellectual property. She has also
established an international reputation for
research in intellectual property law.

Professor Roy has a PhD in Intellectual
Property Law from the University of
Sydney, a Master of Arts (Journalism)
from the University of Technology
Sydney, a LLB(Hons) from the University
of Sydney and a BA (Social Science) from
the University of Technology Sydney. She
was admitted to practise as a solicitor in
New South Wales in 1999, to the New South
Wales Bar as a barrister in 2008.

Partner and Associate
appointed at AWS Legal

Invercargill-based estates, trusts and pri-
vate client specialist
Shauna Nicol has been
appointed a partner at
AWS Legal. Shauna has
practised in Invercargill
since she was admitted
to the bar in 2009 and
joined AWS legal in
2017. She has a varied background and also
spent many years as a family law specialist.
Shauna has a keen interest in trust law
and has presented locally on the coming
changes in the Trusts Act 2019.

Tim Lindsay has
become an Associate
at AWS Legal, based in
the Invercargill office.
Tim graduated from the
University of Otago in
2016 with an LLB and a
BA majoring in political
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science. He specialises in business, IP, prop-
erty and corporate law. Tim is involved in
the New Zealand Lawyers’ Cricket team
and appears on stage for Invercargill
Musical Theatre and Repertory Invercargill.

John Swan retires and
closes practice

After 46 years of public practice in
Wellington, John Swan has retired with
effect from the 31 March 2020. After work-
ing as a law clerk at Davies McKay & Co
from 1972 until his graduation with an
LLB and admission in 1974, John became a
partner in the firm (now Kensington Swan)
until 1978. His career included partnerships
at Perry Castle and Morrison Morpeth and
he was a founding partner with Gilbert
Swan in January 1994, practising with the
firm until 2005 when he became principal
with Swan Legal Ltd until his retirement.

Nick Russell joins
Harbour Chambers

After 15 years at Chen Palmer, Nick Russell
has retired from the partnership and
has practised as a barrister at Harbour
Chambers in Wellington from 1 April. Nick
specialises in judicial review, public law,
civil litigation and media law/defamation.
He also advises on regulatory matters
including health, competition and overseas
investment.

Buddle Findlay announces
new National Chair

Jennifer Caldwell has
been appointed Buddle
Findlay’s new National
Chair, effective from 1
April. A partner since
2000, she specialises
in resource manage-
ment, environmental
and local government law, with extensive
experience as a strategic adviser and spe-
cialist litigator in the Environment Court,
High Court and higher courts. Jennifer has
a diverse background working in-house
and in private practice, both offshore and
in New Zealand.
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One promotion and
addition at Wynn Williams

Wynn Williams has announced a recent
promotion and a new addition to its
national legal team.

Michelle Mehlhopt
has been promoted
to Special Counsel
in Wynn Williams’
resource management
team. Michelle spe-
cialises in resource
management, envi-
ronmental and local government law.
She has expertise in a wide range of areas,
including district and regional planning,
resource consents, biosecurity, enforce-
ment and local government strategy and
advisory work.

Cecil Hanafin has
joined Wynn Williams
as a Senior Associate
in the dispute resolu-
tion team. Cecil is an
experienced litigation
and disputes lawyer in
the civil litigation field.
She has a strong focus on insolvency work
including personal property claims, security
enforcement, and advising companies facing
insolvency and corporate distress generally.

New CEO and General
Counsel _for Deerstalkers'
Associlation

Chapman Tripp Lawyer Gwyn Thurlow
has been appointed CEO and General
Counsel of the New Zealand Deerstalkers’
Association. Gwyn has wide corporate
legal experience and holds both a LLB
and a BCom majoring in Management
and Marketing. Currently a member of
Chapman Tripp’s banking and finance
team, he previously worked for interna-
tional accounting firm KPMG.

Two appointments
to Council of Legal
Education

Two lawyers have been appointed to the
New Zealand Council of Legal Education.
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Natalie Coates, a partner of Kahui Legal,
has been appointed for a three-year term
from 27 March 2020 to 26 March 2023.

Maia Wikaira, a director of Whaia Legal,
has been appointed for a six-month term
from 27 March 2020 to 28 September 2020.

Stewart Germann )
elected CLAN President

Auckland lawyer and
notary public Stewart
Germann has been
elected President of
the Common Law
Association of Notaries.
A presidential term is
two years for CLAN.
The organisation represents notaries
public internationally but principally
those practising under the common law.
Stewart succeeds Leo Mangan of Ireland
who has been President for the last two
years. Stewart is also President of the New
Zealand Society of Notaries Inc.

Promotions at
Greenwood Roche

James Riddoch has joined the Greenwood
Roche partnership.
Before joining the firm h
in 2013, James s.p'ent L 3 e/
11 years practising | S
in London where he "3'
was recommended by ~
the UK Legal 500 for ‘
his work in the social
housing sector. James has developed a
strong construction practice. He is based
in Christchurch but his practice has a
national reach.

Jimmy Tait-Jamieson has been
appointed Senior
Associate. He under-
takes a wide range of
property, infrastructure
and development work
for both public and
private sector clients.
Jimmy particularly
enjoys advising on project structuring and
assisting with legislative and regulatory
issues

Laura Shields has been appointed
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Senior Associate. She
practises in all aspects
of commercial property
with a focus on infra-
structure, acquisitions
and disposals, and
large-scale property
development. Laura
principally advises on Crown land matters
and has experience in Treaty settlement
negotiations and implementation.

Lana Christensen
has been appointed
Senior Associate. She
advises on commer-
cial and commercial
property transactions,
including the acquisi-
tion, subdivision and
disposal of land, and has experience in
a variety of commercial and commercial
property transactions and banking and
financing.

Rachel Murdoch has been appointed
Senior Associate. Rachel advises on
resource management
issues, with a particular
focus on urban devel-
opment and regenera-
tion projects. She has
experience in environ-
mental due diligence,
plan development and
consenting.

Renee de Lisle
has been appointed
Senior Associate. She
practises in all aspects
of property law, with a
focus on development
projects, social housing
and urban regeneration
projects, large-scale property acquisitions
and disposals and commercial leasing.

Sam Green has
been appointed Senior
Associate. He advises
on a broad range of cor-
porate, commercial and
commercial property
matters with a focus
on large scale property
development, acquisitions and disposals,
construction, infrastructure and major
commercial contracting.

Greenwood Roche has also announced
the appointment of five Associates. Amelia

Alden advises on resource management
law, Anna Hickmott and Miriam Black
specialise in commercial property trans-
actions, and Rowan Barbalich and Tanya
Young work in the national construction
practice.

ASA announces Na_nette
Moreau as Com Iqlnts
Appeal Board Chairperson

Qualified lawyer and mediator Nanette
Moreau has been appointed Chairperson
of the Advertising Standards Complaints
Appeal Board, effective 1 April. Until her
retirement in February 2020, she was
Commissioner and Chief Executive of
Utilities Disputes.

McWilliam Rennie )
appoints Senior Associate

Helen Tyree has become a Senior Associate
at Wellington boutique family law firm
McWilliam Rennie. Helen graduated from
Otago University in 2000 with a Bachelor
of Laws and from Brunel University of
London in 2003 with a Master of Law in
Child Law and Policy (with distinction).
Before joining McWilliam Rennie in 2014,
Helen worked in a number of Taranaki
firms specialising in family law. She acts
for children in the Family Court and also
undertakes appointments as lawyer for
subject persons under the Protection of
Personal and Property Rights Act 1988.

Caleb Hensman
promoted to partner
at Russell McVeagh

Caleb Hensman has joined the Russell
McVeagh partnership.
Caleb started at the firm
as a solicitor in 2011, and
following a stint over-
seas, progressed to the
role of senior solicitor
in June 2015 and senior
associate in December
2017. Caleb recently advised Goodman
Property Trust and GIC (of Singapore) on
the $635 million sale of the VXV Precinct in
Wynyard Quarter, Auckland International
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Airport on its development of Foodstuffs’
North Island head office and distribution
centre, and Cedar Pacific on the acquisition
and development of a number of student
accommodation facilities in Auckland.

TODD & WALKER
Law announces two
new principals

TODD & WALKER Law has promoted two
lawyers to Principal, effective from 1 April.

Peter Sygrove advises on all aspects of
property law including
retail and commercial
leasing, buying and
selling real estate, due
diligence investigations
of commercial property
portfolios, residential
development, sub-
divisions and construction. Peter has
an in-depth knowledge of the Overseas
Investment Act 2005.

Louvise Denton is -
a criminal defence v

expert. An experi-
enced litigator she has
appeared in numerous
District Court cases,
High Court appeals and
Parole Board hearings.
She also leads the firm’s family law work
and will head the firm’s family law and
relationship property team.

Joshua Aird joins Lindsay

Joshua Aird has joined
specialist litigation firm
Lindsay as an Associate.
Joshua has returned to
New Zealand after two
years as a litigation
solicitor at Herbert
Smith Freehills in
Sydney. After his admission in June 2016,
Joshua was a litigation and tax solicitor
at Russell McVeagh. He has a wide-rang-
ing commercial litigation and regulatory
defence practice.
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Four promotions at
Hudson Gavin Martin

Technology, Media and IP firm Hudson
Gavin Martin has announced four
promotions.

Sarah-Jane Lawson has been promoted
to Special Counsel. Sarah-Jane has exten-
sive experience in corporate and com-
mercial law, including business sales and
purchases, restructuring, joint ventures,
capital raising, shareholder agreements
and a range of commercial agreements.

Andrew Dentice has been promoted to
Principal. As a technology lawyer, Andrew
focuses on data, platforms and “as a Service”
business models, particularly Fintech. He
regularly helps technology clients navi-
gate complex legal issues to execute their
business strategy - whether providers or
customers, incumbents or challengers.

Toby Cartwright has been promoted
to Senior Associate. Toby’s main areas
of practice are technology, intellectual
property, commercial and corporate law.
Toby has broad experience in advising on
various technology, intellectual property
and other commercial arrangements, data
protection and privacy, consumer law and
corporate transactions.

Lisa Paz has been promoted to Senior
Associate. Lisa specialises in technology,
media and telecommunications. Lisa has
broad in-house and private practice expe-
rience advising on the commercialisation
of technology (including IoT and big data
analytics), sponsorship and marketing
deals, content and tech procurement, and
commercial arrangements for telecommu-
nications providers.

Sarah Moore joins
Morris Legal

Sarah Moore has joined Morris Legal as a
Senior Associate. Before joining the firm she
worked as a senior associate in the dispute
resolution team at MinterEllisonRuddWatts
in Auckland. Her experience includes
resolving disputes concerning high value
family-owned businesses and acting for
clients with assets in multiple jurisdictions.
Sarah has LLB(Hons) and BMus(Hons)
degrees from the University of Melbourne
and has represented clients in relationship
property, trust and estate litigation in New
Zealand and Australia.
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South
Auckland’s
Mormon
defence lawyer

Panama Le'au’'anae

BY TEUILA
FUATAI

PANAMA LE’AU'ANAE SUMS UP MORE THAN 30 YEARS OF WORK AS
a criminal and family lawyer: “Some of the cases that I've dealt
with are really the worst types of human behaviour”.

Measured and resolute, the comment is not intended to be
unkind or disparaging. Rather, it is one part of Mr Le’au’anae’s
explanation for his chosen career path.

The veteran South Auckland barrister has defended hundreds
of sexual abuse and serious assault charges over the years. There
have also been three murder trials, New Zealand’s first slavery
charge and more recently, the highly publicised child sex offender
case of Auckland school rugby coach Alosio Taimo.

It is a collection which pits him as one of the most experienced
defence advocates in Manukau. He is also the current head of the
South Auckland Bar Association. However, as he recounts some
of his more memorable cases, it is an entirely different aspect of
his life which becomes the initial focus of our interview.

The church and the law

Mr Le’au’anae is a devout member of the Church of Jesus Christ of
Latter-day Saints. As his career as a legal advocate has grown, so
too has his leadership and community service roles in his church
ministry.

The ability to reconcile the two has been essential to his per-
severance and success in both, he says.

“My religious background is extremely important for me because
it really determines how I deal with my clients,” Mr Le’au’anae says.

“I don’t support criminal behaviour. That would be the last thing
I would be a disciple of, but at the same time, somebody needs
to be their advocate. Somebody has to find some good, or some
touchpoint in their background which has led to their offending.”

The foundation provided by his faith is essential to that, par-
ticularly in cases which involve serious criminal charges. Often,
it means addressing his clients, and the courtroom, in a less
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conventional way.

“I've done a lot of sexual cases, and I've
actually been successful in a large number
of them,” Mr Le’au’anae says.

“Overall, I've been more successful
than not in my criminal jury trials, and
I'm pleased with how that’s turned out.
It's probably not the thing to do, but
sometimes I indicate in my submission
that from a personal perspective, I also
find the behaviour quite abhorrent and
despicable.

“I am also very apologetic, not just
on behalf of my clients, but also in my
own views. I try to convey that what has
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happened is something my client - usually
a ‘he’ - will have to live with for the rest
of his life,” he says.

“That goes back to my religious back-
ground - I don’t condone that type of
behaviour. But that doesn’t detract from
being a thorough advocate.”

‘Glorified mail boy'

The fair-minded and honest approach
shines through in Mr Le’au’anae’s descrip-
tion of his early years of practice. The
first in his family to attend university, Mr
Le’auw’anae says it took a while to establish
himself as a court lawyer after he gradu-
ated from the University of Auckland in
1981.

“First of all, I wasn’t one of those smart
cookies - I scraped through university,”
he says.

“And then I worked for a year in the
Lands and Deeds department. I was a
glorified mail boy and my job was to collect
the mail in the morning and give it to the
District Land Registrar. I couldn’t get on
to any of the teams which did actual legal
work. After a while, I thought: ‘I didn’t end
up going to university to be a mail boy’”

His first break came via a job opportunity
as a legal adviser with the Development
Bank of Western Samoa (DBWS). At the
time, it meant a three-and-a-half-year stint
in Samoa for Mr Le’au’anae, his wife and
their two young boys. The job also led to
a part-time role in the Attorney General’s
office, which was Mr Le’au’anae’s first foray
into criminal work.

“It really was a blessing in disguise,” he
says of his family’s time in Sdmoa.

“Although my parents are Simoan, I
had lived in New Zealand my whole life
and couldn’t speak Samoan. It was while
I worked in Samoa that I learnt to speak
Samoan. I also managed to get seconded to
the A-G’s office while I was up there, and I
would carry out criminal prosecutions. It’s
where I got my first taste of criminal work.”

When he returned to Auckland, he found
a job with a small firm in Queen Street.
His arrival coincided with the departure
of another lawyer from the firm to return
to Samoa.

“That’s how I got my start here. But if I
hadn’t had the job with DBWS, I probably
wouldn’t have been able to get a job.
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“I worked for two firms for three years and then I
went out on my own and hung out my shingle,” Mr
Le’au’anae says.

From general practitioner to barrister

His first office was in the central city. As his practice
expanded, he opened a second one in South Auckland.
At its height, Mr Le’au’anae employed four lawyers
and provided conveyancing, immigration, family and
criminal legal services. Among his past staff members
is current District Court Judge Margaret Rogers.

“I managed to hire one of the lawyers from Masterton.
She came up and ran the K’ Road office. She is now a
judge but that’s how she ended up in Auckland,” he
says proudly.

Mr Le’au’anae also talks about the small number of
Pasifika lawyers in Auckland during the early years of
his practice, and the eventual shift of his entire business
to Manukau.

“Back then, there were very few lawyers of ethnic
background. There was probably one Tongan, and two
Samoan law firms, and a few out on their own. Really,
it was a very small group of us of Pasifika background
that had law firms,” he says.

“Eventually, it wasn’t financially viable to run two
offices and I wasn’t getting a lot of work through the K
Road office. By then, a lot of my clients were in South
Auckland, so I closed the town office and practised
principally from Otahuhu.”

The move to his current location at Friendship House
Chambers in Manukau in 2005 is marked by one of the
more challenging incidents in his career and personal
life. While it led to a more definitive focus on criminal
jury trials and family law, it is not the path he wanted.

“I had a very sad thing that happened - I had someone
close to me who defrauded some money from me. It
meant I had to go from being a general practitioner to
being a barrister. I had to deal with that issue and that’s
why I ended up specialising in criminal and family law.
I've been a barrister ever since,” he says.
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Understanding
South Auckland

It is a legal career with unique
highs and lows, steadied by Mr
Le’auw’anae’s beliefs and passion for
legal advocacy. As we near the end
of the interview, I ask whether he
has considered switching sides to be
aprosecutor. Mr Le’au’anae’s answer
is grounded in where he believes his
skills are needed most, particularly
regarding Pasifika communities and
South Auckland.

“You see, as soon as you mention
South Auckland - that conjures up a
very bad connotation of the people
that live out here,” he says.

“And that’s really sad, because
there are some very good people and
very good lawyers who advocate for
their clients and go out of their way
to look after some very marginalised
and vulnerable people and children.

“Some of them have horrendous
backgrounds, for one reason or
another. Unfortunately, as lawyers
and judges, we are at the bottom of
the cliff. We can’t prevent the things
that are happening, but we can try
and make it a lot more palatable and
a lot more compassionate.”

His ongoing dedication to defence
advocacy stems from that, and
the experience he has built over
the years working with clients of
Samoan descent.

“I used to mainly see Samoan
clients,” Mr Le’au’anae says. “Now,
there’s more of a range, but still a
lot of Pasifika. Having that [cultural
background] in common, and being
able to speak Samoan is so impor-
tant. It makes a huge difference.

“I've never thought about being
a prosecutor because there’s plenty
of those out there. But experienced
Samoan defence lawyers, or even
Pasifika defence lawyers with the
level of experience I have - there’s
so few of us around to advocate for
our people.” =

Teuila Fuatai tevila.fuatai@
gmail.com is an Auckland-based
journalist.
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The Innovators

Simon Tupman

LawFest organiser Andrew King continues a series of
interviews with key legal professionals with their inno-
vation and technology stories.

Tell us about yourself

I started out as a litigation lawyer
in London specialising in criminal
defence. After five years, I became
dissatisfied with my working life
and so, after gaining a post-graduate
degree in business administration,
I ventured into the field of busi-
ness consulting. After emigrating
to New Zealand in 1992, I worked
with Auckland law firm Hesketh
Henry for two years as their first
ever Marketing Manager before
deciding to work for myself. Since
then, I have been mentoring lawyers
and law firms internationally. I live
in Ohakune.

What does legal innovation
mean to you?

Innovation is more than improve-
ment. It is about being inventive
and creating valuable new ways of
delivering legal services. Innovation
is fostered by the culture of an
organisation. The culture of law
firms (and the legal sector) is gen-
erally conservative, hence, relative
to other industries and professions,
I would suggest that many law firms
would be in the ‘late majority’ or
even ‘laggards’, to use Everett
Rogers’ definition.

What role does technology
play in innovation?

Technology is a valuable tool that
lawyers can use to make innovation
happen. It has the potential to bring
about much needed changes the
legal system and also to improve
the accessibility and affordability
of legal services.

What pressures are
organisations facing in the
delivery of legal services?

At the time of writing, New Zealand
is in the midst of a COVID-19 lock-
down. As a result, legal organisations
are facing some unprecedented
pressures. In the short term, there
is the need to simply keep operating
and to safeguard cash flow. In the
longer term, organisations will have
to be more inventive, collaborative,
tech-savvy and customer-centric if
they are to have a future. Transition
will be swift; there will be added
pressure on organisations to adopt a
fresh approach to leadership; people
from all corners of the organisation
will be encouraged to step up and
lead, irrespective of their tenure or
title.

What developments do
you see in how legal
services are delivered?

Automation is redefining how many
legal services are being delivered.
Consequently, many traditional
roles are being eliminated; con-
versely new role are being created
thereby introducing new skill sets
into legal organisations. Market
dynamics, not the regulator, will
determine the shape of the legal
services industry and an array of
technological platforms will work
to help organisations deliver legal
services much more effectively.

What opportunities has legal
innovation brought to you?

I have been able to achieve better
results working with organisations
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who already have an innovative mindset and culture,
who are receptive to new ideas and who don't like to
stand still.

What are some of your tips to start innovating
or developing an innovative mindset?

COVID-19 has exposed many legal organisations who
may have been less than innovative in the past and who
now find themselves particularly vulnerable. Leaders of
those organisations now have no choice but to change
the mindset of their culture. Innovation starts with
uninhibited thinking that challenges the status quo.
Look around, both outside and inside your organisation
for trends, ideas and solutions. Be totally transparent
about the reality of your situation and involve all your
stakeholders in finding new ideas and solutions. Start
by asking them these three questions:

® ‘What do we need to do as an organisation to survive
and thrive in future?’

® ‘What do we need to keep, let go of, add to, or change?’

® ‘How can we better serve our clients in future?’

Why is it important for legal professionals
to continue to learn about legal innovation
and leveraging technology?

Legal professionals play a significant role in society by
helping people and businesses get ahead in life. We are now
living in the age of the ‘Fourth Industrial Revolution’, - a
digital revolution that is transforming the way we work
and live. Lawyers are very much a part of this world so
they had better adapt or face the consequences! =

Andrew King & andrew@lawfest.nz is the organiser

of LawFest [J www.lawfest.nz, and the founder of the
LegalTech Hub (3 legaltech.nz.
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From the Bat Cave to the
Environmental Bar

Jenna Silcock, Senior Associate, Buddle Findlay

BY ANGHARAD
O'FLYNN

LAW WAS SOMETHING THAT JENNA SILCOCK ACCIDEN-
tally fell into.

A self-acknowledged lover of good arguments,
Jenna avoided maths and sciences during her time at
Christchurch’s Marian College, sticking more to English
and history-related subjects.

“Law fits well with my personality and love of
learning - and affinity for classic clothes and fabulous
shoes. It probably came as no surprise to people who
know me that law was something I would enjoy, given
my love of talking and a good argument.”

The second lawyer in her family, Jenna has been with
Buddle Findlay’s environment, resource management
and local government team since 2008 - when she
started as a summer clerk.

“My uncle was a lawyer in Whangarei but I only had
the chance to meet him a few times in my life. My family
have been very supportive and encouraging throughout
my career and the many, many hours in the library and
our home study (affectionately known as ‘the bat cave’
for its lack of natural light), during my university years.”

With a Bachelor of Arts majoring in history and
geography Jenna’s geography degree complements
her RMA practice.

“[The BA] gave me a really good grounding particularly
in planning. I studied history because it is something I
have always found interesting and I believe everyone
can learn so much from an understanding of the past.”

Why did you choose to work in environment,
resource management, and local government law?

“I focused on environmental and resource manage-
ment law because they fitted well with my interest in
geography.

“When I left High School, my geography teacher sug-
gested a career in resource management as a planner
or consultant. So, while I went down the law path, his
words of wisdom led me to focus on environmental law
and resource management.

“One of the things that attracted me to environmental

Resource
Management
is an area of
law where
you get
opportunities
to appear

in court and
'get on your
feet' early

in your legal
career

law and resource management is the
interaction with other professional
disciplines and the opportunities
to learn about things I would have
never dreamed of. It really brings
out my inner nerd!

“Resource management is a par-
ticularly challenging area of law that
deals with a wide array of issues and
is inherently future focused. Since
joining Buddle Findlay I have been
involved in some really interesting
projects that have continued to
hold my interest in these practice
areas; including one of the first
direct referrals under the Resource
Management Act 1991 for a wind
farm, infrastructure projects, acting
for the Crown on the Christchurch
Replacement Plan and various dec-
laration proceedings.

“Resource Management is an area
of law where you get opportunities
to appear in court and ‘get on your
feet’ early in your legal career. My
local government practice sits well
alongside the RM practice area and
has been a natural evolution of my
interest in that area.

“I also work with our wider
litigation team on a range of civil
litigation matters ranging from
banking and finance, judicial review
to construction. My civil litigation
practice that has lead me to have
appearances in the Court of Appeal.”

What is it like appearing in
the Environment Court, High
Court and Court of Appeal?

“Appearing in court was the main
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attraction to litigation.

“I have always enjoyed public speaking and the chal-
lenge of thinking on my feet. I have been lucky enough to
appear before Council hearing panels, the Environment
Court, District Court, High Court, Court of Appeal and
the Independent Hearings Panel on the Christchurch
Replacement Plan during my career.

“I have appeared in hearings with, and alongside,
experienced barristers and solicitors and Queen's
Counsel and before distinguished Judges. I still get
excited and nervous by every appearance and take every
one as a learning opportunity. Appearances provide an
invaluable opportunity to learn by example and put
your skills into practice.”

After finishing your law studies, did
you find the profession matched the
expectations you had while in Uni?

“I'was lucky enough to spend two summers as a summer
clerk with Buddle Findlay so I had a pretty good under-
standing of what my job would entail before I started
working.

“One thing I did not fully appreciate was how no two
days would be the same and how many surprises there
can be in a day!

“It is one of the things I love most about my job
now but when I was finding my feet it was difficult
for the ‘planner’ - aka control freak - in me to get my
head around. My job is what I had always hoped my
career would be - interesting, challenging and above
all enjoyable.

“I can honestly say, despite the sometimes unrelenting
nature of the work and long hours at a desk, there have
been very few days I have not wanted to go to work. I
cannot remember the last time but I am sure I would
be lying if I said never!”

Is there anything you wish you had been
taught in law school that wasn't covered?

“One of the things law school does not prepare students
particularly well for is the art of writing for clients or
the court. While it comes later in profs, I think there
is real benefit in teaching and fostering these writing
skills in law school. I believe this could help bridge the
gap many students experience between law school and
legal practice.”

Are there any issues currently facing
lawyers and/or the legal system as a
whole that you'd like to highlight?

“While it is not something new, I believe one of the key
issues practitioners have to grapple with is managing
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work life balance (which is itself a
misnomer).

“To me, the challenge is being
responsive and providing the best
service for our clients without being
attached to a device 24/7.

“Technology has greatly improved
working life in many respects - I
have thankfully only sent one fax
in my working life - and I have the
ability to work from anywhere but
it has its downsides too.

“Technology should be something
we can use to be more productive
and efficient and improve the
service we provide while allowing
us to have quality time outside
of the office. The issue is a really
personal one which will mean
something different to every prac-
titioner. However, I see it as being
fundamentally important to career
satisfaction, retaining outstanding
lawyers and improving the mental
and physical health of members of
the profession.”

Can you tell me about
anyone who inspires you?

“At this stage in my career and my
life, I feel particularly inspired by
women in the profession.

“I have been incredibly lucky in
my career to have worked alongside
some fiercely intelligent, profes-
sional, approachable and support-
ive women, and men, who have
successful careers and continue to
prioritise their families, friends and
interests.

“My current partners, Justice
Dunningham and Laura O’Gorman,
are great examples in my mind of
women in the profession. There are
so many other women who provide
inspiration. Some that come to mind
are Dame Silvia Cartwright and Ruth
Bader Ginsburg (RBG).

“I was lucky enough to meet
Dame Silvia in my role as Head
Girl at Marian College in 2005 and
I still have a very clear picture of
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her elegance, intellect and presence.

“I watched On the Basis of Sex on
the plane on the way home from
China last year, with my five month
old son in my lap. RBG’s tenacity,
dedication, energy and passion
was so well portrayed and made
me excited about coming back to
work and continuing my career in
a new stage in my life.”

Who are three people, dead
or alive, you would like to
have a conversation with?

“The first person is very easy - it
would be my Dad. He was an amaz-
ing role model for me and took great
interest in my studies. He loved to
talk about my assignments and did
an amazing job with proof reading.
Sadly, he did not get to see me finish
my degree or graduate so I would
love to spend an evening with him
chatting about law, my career and life.

“Secondly, I would also love to
meet Michelle Obama. I received her
book as a gift on my first Mother’s
Day and, by all accounts, her life
has been fascinating. The drive
and motivation behind her career
progression and ‘changes of lane’
left a real impression on me and it
is something I would love to dig a
little deeper into. She will have some
fascinating stories about the White
House, politics and life.

“Thirdly, and this may seem a bit
left field, but my final pick would
be Freddie Mercury. I love Queen
and Freddie was such a character
in every sense of the word. He also
lived in an interesting time in his-
tory in terms of societal change and
attitudes, acceptance and awareness
of global issues. I would love to chat
to Freddie and listen to "Bohemian
Rhapsody", "Fat Bottom Girls" and
"Killer Queen" beside my Dad.” =

Angharad O'Flynn a.oflynn@
icloud.com is a Wellington-based

journalist.
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COVID-19

What Are the
Lasting Impacts?

BY DAMIAN
FUNNELL

WELL, THAT HAPPENED. OR IS STILL
happening. As I type this we’re halfway
through the stage 4 lockdown and it’s
looking promising that restrictions are
going to lift, at least somewhat, after the
initial five week period.

It all happened so fast. Literally one day Damian
we were marvelling about how we’d closed Funnell

our borders and the next we learned we
were going to be confined to our homes for five weeks on
a kind of benevolent house arrest. And thank goodness for
that - at time of writing we’re only just starting to see the
huge numbers of infections and deaths in countries that
were slower to implement such restrictions, or that lacked
the fortitude to go to go the full monty like we did here.
We can but hope that we as a country recover as rapidly
as we essentially ground to a halt. Regardless of how long
this recovery takes it is clear that COVID-19 has changed
the world forever. In this article we look at some of these
changes and what they will mean to us going forward.

Dinosaurs pushed closer to oblivion

Dying industries have been pushed closer to the abyss, if
not into it completely. I'm not saying this is necessarily a
good thing (not in all cases, anyway), but industries like
travel agencies, print media and various types of brick and
mortar retail, which have been on the slow march toward
oblivion for decades, got a huge push from COVID-19.

In many cases this ‘clearing of the weeds’ will lead to
promising new innovations and business models emerging
from the scorched earth. Although it’s gut wrenching to
watch careers ended forever by such a tectonic shift, it
is exciting to see what the green shoots will look like.

In the tech industry a lot of these dinosaurs are corporate
IT departments who continue to build data centres full of
metal. Those who steadfastly refuse to move to the cloud,
despite the demonstrable benefits (in most cases) of doing
so. The tide went out on these particular dinosaurs as a
result of COVID-19 and they were left floundering on the
beach. Those of us who live on the cloud barely noticed,
but many corporates were royally screwed.
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Some companies didn’t even have a method for staff
to work from home at all and they were rightly punished
for it.

Bricks and mortar will never be the same

We were already moving toward online shopping, but
COVID-19 has pushed this migration forward, possibly
by years. We’ve been forced to shop online and now that
we're there there’s little incentive to go back to the malls.
Thousands of retailers around New Zealand hurriedly put
up online stores so they could continue to trade during the
various levels of lockdown, changing not just consumer
behaviour but that of the retailers also.

Online shopping will remain a much larger percentage
of our overall retail spend as a result.

This is exceedingly bad news for the likes of Westfield
and Kiwi Property, who have just spent billions on new
or improved shopping centres. It’s going to be that much
harder to attract people into them now that we’re that
much more comfortable shopping online.

The travel industry will be
reshaped forever

Borders will reopen and tourism will recover, but business
travel (the most lucrative for the industry) will never be
the same now that we’ve realised how effectively we
can operate without necessarily being there in person.
Particularly now that many of us are likely to be reticent
about international travel for a while.

I spoke to one customer who previously spent half of
every year overseas on business travel, mainly to attend
meetings. He told me that, despite more than 40 years
in business, he didn’t realise it was possible to negotiate
deals and resolve complex problems without being there
in person. He’s clearly never going to travel as much as he
used to and he couldn’t be happier about it.

There will be a permanent reduction in business travel
(as a percentage of overall travel), which will force the
entire industry to reshape itself. This is very good for the
likes of Airbnb and Uber, which are online-native and cater
predominantly to consumers, but very bad for Air NZ (and
other airlines that rely heavily on business travel), hotel
chains and, you guessed it, travel agents.

We've changed the ways we work

This is particularly true in law, where many of our law
firm clients previously swore black and blue that their
people couldn’t work effectively from home. How would
they be supervised? What if they slack off? Me? I couldn’t
possibly work from home... I'm far too important to the
running of the firm!

Most have now discovered that people who have the
option to work from home are, on average, happier and
more productive than those who don’t. Study after study
has shown that this is particularly true for women and
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millennials, both very important demo-
graphics to the legal fraternity.

Although there are some firms with
progressive work from home policies, the
industry in general has been slow to move
in this direction. COVID-19 will change
this for many and this is a good thing. The
benefits of allowing your people to work
from home are well understood and con-
sistently proven. For some it took an event
like COVID-19 before they got the memo.

Maybe, just maybe, we'll
trust science again

One of the most amazing things about
the internet and social media is that it
has given all of us a voice. For the first
time in human history all of us have the
ability to get our views across. To make
ourselves heard.

This is incredible, but it’s also created an
environment where, in the eyes of many,
everyone’s opinion carries the same value,
even when that opinion is ill-informed. This
has been a boon for anti-vaxxers, climate

change deniers, 5G conspiracy theorists
and all manner of, um, people who value
their own opinion over that of experts,
even in the face of reliable, repeatable
scientific observation.

Hopefully anti-vaxxers will finally be
silenced now that they've seen what the
world looks like with a novel virus that
has no vaccine.

Hopefully it will help us, as a society,
re-learn the value of science over opinion
and anecdote. Hopefully it will remind
us that ‘research’ means more than using
Google to find articles that are compatible
with your beliefs. It will remind us that
scientific research is valuable and that
sound research should be respected

Scientists and leaders in the field (such
as Bill Gates who delivered a scaringly
accurate TED Talk about the dangers of
a global pandemic in 1995), have been
warning us and our leaders about the
dangers of a global pandemic for decades.
We've ignored this advice because, up until
now, pandemics haven't affected us much
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or, when we were affected, the outcome
wasn’t really that bad.

Anecdote told us that there was nothing
to worry about. Karen on Facebook told us
that it’s vaccines and big pharma, rather
than disease, that we should worry about.
This scared a lot of people into not getting
their kids vaccinated.

Look how that worked out in Samoa,
where 83 people, mostly children, died
during the 2019 measles epidemic. That's 83
people who died of a completely prevent-
able and eradicable disease where there
was a safe and effective vaccine.

In the case of COVID-19, the research
showed it was a matter of ‘when’ and not
‘if” a global pandemic would wreak havoc
on the world, but we ignored it and most
of humanity has paid a price. The cost, in
both human life and in global productivity,
has been incalculable.

This time around we were actually very
lucky. I don’t want to minimise the terrible
damage that COVID-19 has and continues
to inflict on many of us, but it certainly
could have been much, much worse.
Although COVID-19 is quite infectious
and can be difficult to detect in some
cases, its mortality rate is relatively low.
It’s terrifying to think of what would have
happened if the mortality rate had been
even twice as high.

COVID-19 was hopefully the tremor that
will shake us awake. The warning of the
devastation that a much larger and more
catastrophic earthquake will wreak upon
us if we don’t improve our preparedness
for such a pandemic now.

Maybe now we’ll start to trust science
over opinion and anecdote. Maybe now
we’ll start demanding that our leaders
do more to prepare for, and to protect us
from, the dangers of pandemics, pollution,
global warming and a laundry list of other
things that actually do (or will) threaten
our happiness and wellbeing.

Or is that expecting too much? ‘5G tho!
says Karen on Facebook. =

Damian Funnell damian.funnell@
choicetechnology.co.nz is founder of an
IT services company and [J panaceahq.
com, a cloud software company. He has
a lot of experience in advising lawyers
and law firms on the use of technology.
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Can we apply the Stockdale
Paradox to today’s crisis?

BY PAUL
SILLS

Paradox

Niels Bohr the Danish physicist and quan-
tum theorist (Nobel Prize in physics in 1922)
said “How wonderful that we have met
with a paradox. Now we have some hope
of making progress.” (Ruth Moore, Niels
Bohr: The Man, His Science and the World
They Changed, 1966, page 196).

The Oxford Dictionary defines a paradox
as: “A statement or proposition which on
the face of it seems self-contradictory,
absurd, or at variance with common
sense, though, on investigation or when
explained, it may prove to be well-founded
(or, according to some, though it is essen-
tially true).”

Paradoxes are everywhere - life itself
is a paradox, as quantum mechanics has
shown us. Light is a great example and an
excellent metaphor for life. Light behaves
like a wave and particle - sometimes it
passes through glass, sometimes it bounces
off. The world of conflict resolution is per-
haps unsurprisingly full of paradoxes. We
want participants in a mediation to remain
calm as they deal with frustration over
the pace of progress or feelings of being
overwhelmed by direct confrontation with
the other party.

The COVID-19 pandemic and result-
ing financial crisis brings the Stockdale
Paradox to our (closed, for now) doors,
together with some hope of making
progress.

Admiral Jim Stockdale

Admiral Jim Stockdale gained prominence
when he was interviewed by Jim Collins
for his book Good to Great (Random House,
2001). Stockdale had been the highest-rank-
ing United States military officer held at
the infamous “Hanoi Hilton” for 7% years
between 1965 and 1973. During this time,
Stockdale was tortured over 20 times and
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had no idea if or when he would be released or see his family again.

Stockdale refused to give in to his situation or his captors. Instead
he did everything he could to increase the number of prisoners who
would survive their own ordeal. He hid intelligence information
in letters that he wrote to his wife and put in place rules amongst
the prisoners for how to deal with torture and when to reveal
certain information at various stages of the torture process. He
also created a communication system so that the prisoners could
stay in contact, even when they were in solitary confinement.

At one stage, Stockdale beat and cut himself so that he was
disfigured and could not be used for propaganda.

So how could Stockdale survive longer than most, putting his
life at risk over and over to spirit out essential information and
to keep his fellow prisoners focused on staying alive?

The Stockdale Paradox

Stockdale summed it up when he said: “You must never confuse
faith that you will prevail in the end - which you can never afford
to lose - with the discipline to confront the most brutal facts of
your current reality, whatever they might be.”

As Stockdale said in his interview with Jim Collins, it was those
who had a false sense of optimism that didn’t make it through.
The ones who thought they would be out by Christmas or Easter
“died of a broken heart” when Christmas or Easter came and went.

Viktor Frankl, psychotherapist and holocaust survivor, wrote
in his book Man’s Search for Meaning (Boston Press, 2006) that
prisoners within Nazi concentration camps usually died around
Christmas time. He believed that they had such strong hopes they
would be out by Christmas that they simply died of hopelessness
when that didn’t turn out to be true.

The Stockdale paradox contains both a pessimistic (realistic)
and optimistic component. That you must retain faith that you
will prevail regardless of the difficulties is optimistic. This can
serve all of us in the current crisis that we face. This faith can be
applied to any part of our life at any time. Whether it is the health
risks associated with the virus, losing our job during the periods
of high unemployment that are likely to follow or struggling to
keep your business open - faith that you will prevail in the long-
term is essential.

However, we must all equally confront the brutal facts of our
current reality - and for many of us the facts are indeed brutal.
This is the pessimistic side of the paradox - but I prefer to think
of it in terms of being realistic. It is essential because we need
a starting point - a reference point from where we can start our



journey to the point where we will have
prevailed. To be of use to us, any starting
point needs a solid foundation and it needs
to be based in our current reality - however
bad that may seem and however much we
do not want to confront the detail. But we
need to. We cannot lie or deceive ourselves
as to how bad things are at the moment
and we need to be brutally honest - to
ourselves and to others.

A realist and an optimist

What gives the Stockdale Paradox its
strength is that Stockdale was both a realist
and an optimist at the same time. That is
the paradox. We need to be optimistic
about the future while also being realistic
about the present.

Optimism takes us forward to a better
future. Realism grounds us in the current
situation and makes us focus on what lies
ahead of us. It helps us to prepare and face
whatever obstacles we will be confronted
with.

Stockdale became a professor of Stoicism
later in life and said this to his students
at Stanford University: “The optimist that
says everything will be alright and does
nothing is the same as the pessimist that

says nothing will be alright and gives up.”

It was the teachings of the Stoics
(Seneca, Epictetus and Marcus Aurelius)
that prepared Stockdale for his ordeal.
As he was parachuting into enemy ter-
ritory having been shot down, he said to
himself that he was entering the world
of Epictetus.

Epictetus was born a slave and in early
life became crippled - possibly from a
beating from his master. Once freed from
slavery he became one of Rome’s greatest
Stoic philosophers. He was one of the orig-
inal Stoic teachers and many of his lessons
were recorded by a diligent student. He
told his classes that they lived in an uncer-
tain and hostile world (sound familiar?) but
that they alone were responsible for their
happiness - as each of them was free to
choose and to judge.

As Epictetus told his students - the keys
to this paradox, and the key to having
power over our intentions and our attitude
was:

“Even in a world that feels out of con-
trol, take responsibility for something.”
In the midst of pain, suffering and uncer-
tainty, Stockdale found ways to exercise
responsibility during 7V years as a prisoner

of war. He lost control of many things -
freedom of movement, the food he ate
and the integrity of his body. Yet he still
believed that he held more power over his
suffering than his captors did. He never
lost faith.

What we can do

We all need to ask ourselves during this
difficult time “What can I take responsi-
bility for?”

To survive our current situation and
endure any hardship that may follow, we
must focus on two things:

1. We must maintain a clear focus on our
reality - no matter how awful and no
matter how harsh. Do not sugarcoat
the facts. Resilient people do not lie to
themselves or others - they face the facts
squarely, whatever they may be.

2. The paradoxical part is that, at the very
same time, we must find a way to hold
on to hope. Faith at times like this is
essential. m

Paul Sills isan
Auckland barrister and mediator. He spe-
cialises in commercial and civil litigation
and is an AMINZ Mediation Panel member.
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Nurturing
your clients

Give them your best service

BY ADRIENNE
OLSEN

AS WE EMERGE FROM THE COVID-19
lockdown, business for many law
firms will have changed markedly.
Clients’ needs are likely to have
changed and/or the way they run
their businesses. Some of you
will have new clients who have
created new business as a result of
the lockdown. And, sadly, many of
you will have clients whose businesses may be under
considerable stress and may ultimately go under.

As we recalibrate our businesses in the coming
months, the change in the business climate gives you
all excellent opportunities to continue to nurture your
clients, and to be more proactive and strategic in your
contact with them. More than ever, communicating
with your clients will be the key to not only keeping
your own business going but it will also lead to a more
engaging relationship with your clients.

Adrienne
Olsen

Develop a strategy

Like everything, you’ll get the best results if you have a
strategy. Many firms will already have client develop-
ment strategies, that will (or should) include the most
important component of client service protocols; now is
a good time to revisit those plans and, if need be, adapt
them to the post-COVID business climate.

Draft your plan with all the appropriate people in
your firm - not just legal staff. Your PAs, for example,
may often be a client’s first point of contact in your firm
and they should be included as part of your team - their
input will be invaluable.

Defining what is client service

Your client strategy should look closely at how you
and everyone in your firm defines ‘client service’. What
levels of service do your clients expect from you? Do
your clients expect to be satisfied with the manner in
which you do business? Yes, at a minimum. Or would
you prefer your clients to be ‘surprised and delighted’
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by the way you work with them?

Client service is providing a
legal and business solution to your
client’s problem/situation by their
deadline and in line with your cost
estimate. Doing this you’ll have a
satisfied client. But will they be
surprised and delighted? Your firm’s
goal should be to provide excellent
client service.

Establishing a culture of
excellent client service

To ensure your firm gives stellar
client service - to all your clients,
not just your key clients - you will
need to have a culture of excellent
client service. Establishing what
that is for your particular clients is
something that is unique to your
firm. Large corporate clients may
have different expectations than
an SME, a farming enterprise or for
personal clients. Clients from differ-
ent backgrounds and cultures may
have quite different assumptions on
the level of service, and the manner
in which it is delivered, that they
would expect from the people in
your firm.

It is not necessarily well under-
stood that many clients don’t judge
your firm’s service solely by its legal
expertise (technical competency).
It’s the delivery of service, and
the way in which it is given, that
makes a difference. It’s often the
small things that add up to what
a client thinks is excellent service.
These things can range from con-
tacting a client to confirm that the

piece of work will be with them by
tomorrow’s deadline, offering addi-
tional advice that is outside their
instructions to you, and having a
de-brief with your client after a large
matter is completed.

You will already know, to some
extent, your clients’ expectations of
the way in which you deliver service
to them. The best way, however, is
to ask them. When you find out
what your particular clients want
from your firm, you can not only
put together a set of tailored client
service protocols unique to your
firm, but also you can meet your
individual clients’ requirements
by having personalised protocols
for them.

Taking the client journey

One of the most straightforward
ways to start thinking more about
the way in which your firm delivers
its service is to turn things around
and think like a client and their



