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The University of Otago Legal Issues Centre, with support from the New Zealand Law Foundation, has been conducting 
a two-year, multidisciplinary study to investigate the trend towards delivering justice in a lawyerless online space. 

We are extremely grateful to all those who participated in the project and were so generous with their time.

We especially wish to thank: Duncan Cotterill, Chapman Tripp, Meredith Connell, Bankside Chambers, 
Crown Law, Government Legal Network, CODR.

Results of the project will be available in 2020: otago.ac.nz/legal-issues

We wish the profession a safe and happy holiday and look forward to working with you next 
year to continue to improve access to justice for all New Zealanders.  

University of Otago Legal Issues Centre
Te Pokapū Take Ture

Thank you from the 
University of Otago Legal 
Issues Centre
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It’s been more than a decade since the Lawyers 
and Conveyancers Act 2006 (the Act) came into force 
and during that time many issues have arisen in relation 
to how the legislation works in practice and the need 
to keep pace with modern society.

By the time this issue of LawTalk is published, it will be 
about six weeks since the Law Society’s Board decided 
to commission an independent review of our structure 
and function. This decision, endorsed by our Council, 
will result in a comprehensive review.

One issue is that the Act sets out a ‘dual’ model for 
the Law Society, meaning we regulate lawyers as well 
as acting as a membership organisation for them. There 
is tension in this model, particularly in the complaints 
area, which has been brought into stark relief over the 
past two years. It is time we looked at this and decide 
whether it is still an appropriate framework for the Law 
Society.

After the recent effect on public confidence which cen-
tred on complaints about the conduct of lawyers against 
other lawyers, it became clear to me a few months into 
my presidency that incremental change was not going 
to achieve the outcomes we need. Particularly where 
you have an Act which contains a complaints process 
primarily focused on the protection of consumers.

Dame Silvia Cartwright, who chaired the Law Society 
Working Group which published its report last year, 
proposing regulatory change to address sexual violence 
and harassment, bullying and discrimination in the legal 
profession got to the heart of the issue when she stated 
in her foreword:

“Disciplinary procedures designed to protect consum-
ers of legal services simply could not accommodate such 
sensitive complaints.”

As you would expect, since the report was released 
there has been a strong focus by the Law Society on 
strengthening our policies and processes when deal-
ing with sensitive complaints. However, we are very 
constrained by our existing legislation.

On a strict reading of the Act, behaviour by a lawyer 
that is unconnected to the provision of legal services may 
only be subject to the current disciplinary regime if it is 
at the highest level of misconduct, justifying a finding 
that the lawyer is no longer fit to continue to practise. 
This leaves out of reach a wide range of unacceptable 
behaviour which is damaging to the reputation of the 
whole profession.

From the Law Society

This is not a position we can 
tolerate as a profession, or that the 
public will tolerate of us. There is an 
expectation within the profession 
and wider society that we will 
protect those who are vulnerable 
and hold to account those who are 
responsible for perpetrating unac-
ceptable behaviour.

This is also an opportunity for the 
profession to make some fundamen-
tal decisions about who we are and, 
more importantly, who we want 
to be. The Act sets the framework 
and purpose of the Law Society. 
Therefore, in turn, it is necessary 
to ask ourselves what the purpose 
of the profession is, and whether we 
are meeting that purpose.

I have been greatly moved by 

The process 
to develop the 
draft Terms 
of Reference 
has begun. 
There will 
be plenty of 
opportunities 
to have your 
say as we will 
consult widely 
on the framing 
and extent of 
the review

F R O M  T H E  L AW S O C I E T Y

FROM THE LAW SOCIETY
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the level of support for this view 
from the Law Society Board and 
the Council, two bodies of elected 
members who are the primary gov-
ernance groups for our profession. 
Many others from the profession 
have also written to me offering 
their full support.

There is a whakataukī which says: 
waiho i te toipoto, kaua i te toiroa; 
let us keep close together, not far 
apart.

The verbal and emotional support 
from the Board and Council to take 
this courageous step echoes this 
sentiment. I have never felt us so 
united as a profession over the need 
to be strong and look forward.

The process to develop the draft 
Terms of Reference has begun. There 
will be plenty of opportunities to 
have your say as we will consult 
widely on the framing and extent 
of the review.

Other jurisdictions, including 
Ireland, Scotland and England and 
Wales have all examined their regu-
latory and membership frameworks, 
and related legislation, in recent 
years and each jurisdiction has 
made varying reforms. We need to 
look at the changes made interna-
tionally and consider what might 
work best for us in a New Zealand 
context.

This process of review, and any 
subsequent reforms, will outlast my 
presidency. Which is why having 
support from leaders in the profes-
sion is pivotal to any future reform.

To quote Barack Obama: “Change 
will not come if we wait for some 
other person or some other time. We 
are the ones we’ve been waiting for. 
We are the change that we seek.” ▪

Tiana Epati
President, New Zealand Law Society.

Regulatory solutions 
preferred for AML/
CFT compliance
As much as possible, AML/CFT 
compliance matters should be 
addressed by regulatory means, 
rather than non-regulatory means 
(such as guidance) or semi-reg-
ulatory means (such as codes of 
practice), the Law Society says.

“This is because the AML/CFT is 
already (understandably) complex, 
and it is important to ensure that it 
is as simple as possible for reporting 
entities to navigate,” it has told the 
Ministry of Justice in consultation 
on a ministry paper, Expiring AML/
CFT Regulations.

The paper proposes changes to 
expiring regulations issued under 
the Anti-Money Laundering and 
Countering Financing of Terrorism 
Act 2009 and sets out proposals for 
new regulations to address urgent 
issues.

The Law Society says while the 
diversity of money laundering and 
terrorism financing risk to New 
Zealand’s financial system (ML/TF) 
means some unavoidable complex-
ity in the AML/CFT compliance 
regime, that should be minimised 
as far as possible.

It strongly supports the amal-
gamation of the existing six AML/
CFT regulations into one, and says 
it is concerned that a “surrounding 
proliferation” of non-regulatory or 
semi-regulatory measures would 
undermine positive steps in facil-
itating reporting entities’ under-
standing of, and compliance with, 
their AML/CFT obligations.

“As much as possible within 
the scheme of the AML/CFT Act, 
compliance matters should provide 
certainty to reporting entities. The 
Law Society recognises that this is 

not practicable in relation to some 
aspects of AML/CFT compliance – 
for example, only a reporting entity 
is capable of properly assessing 
its own ML/TF risk, and therefore 
creating an appropriate and unique 
risk assessment and compliance 
programme suiting its own needs.

“However, it is important that as 
much clarity as possible is provided 
in relation to more mechanical or 
technical aspects of compliance. 
For this reason, the Law Society 
considers that regulations should 
favour the provision of clear thresh-
olds for the activities, products and 
instruments that are excluded from 
the regime rather than, for exam-
ple, providing broad statements 
of principle that leave room for 
time-consuming and potentially 
risky interpretation.”

The Law Society says it is con-
cerned that the combination of the 
inherent complexity of the regime, 
the fact that much of the substance 
of the regime is, almost uniquely, 
contained in regulations rather the 
AML/CFT Act itself and that many 
persons needing to understand the 
Act are either not legal professionals 
or, if they are, are not subject matter 
experts which creates a unique 
challenge. ▪

Advertising in LawTalk 
and LawPoints
Advertising inquiries can be 
directed to advertising@
lawsociety.org.nz. Information 
on conditions, rates and dead-
lines is available on the Law 
Society website under News 
and Communications/LawTalk. 

N E W Z E A L A N D  L AW S O C I E T Y

NEW ZEALAND LAW SOCIETY
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NZ Law Society to commission 
comprehensive review

The New Zealand Law Society is to commission 
an independent review of its structure and function, the 
Society’s President Tiana Epati announced on 23 October.

Ms Epati said the decision to commission the review 
had been made by its Board, and endorsed by its Council, 
at meetings in October and it will consider all aspects 
of the structure and function of the Law Society.

The decision to conduct an independent review 
reflected the constraints the current Lawyers and 
Conveyancers Act 2006 placed on the Law Society’s 
ability to be transparent about its complaints process, 
and to deal with a broad range of unacceptable behav-
iour, including complaints of sexual harassment and 
bullying within the profession.

“The current Act’s primary purpose is to maintain 
public confidence in the provision of legal and convey-
ancing services, and to protect the consumers of these 
services,” said Ms Epati.

As identified by the Dame Silvia Cartwright independ-
ent review of the regulatory framework, behaviour by 
a lawyer that is unconnected to the provision of legal 
services can only be subject to the current disciplinary 

regime if it is at the highest level of misconduct, justify-
ing a finding that the lawyer is no longer fit to continue 
to practise.

Ms Epati said the Act also continues a ‘dual’ model 
for the Law Society, regulating lawyers and providing 
membership services for them, and it was time to reflect 
on whether this was the optimal model.

“After more than a decade since the current Act 
took effect in 2008, and the recent effect on public 
confidence which centred on complaints about the 
conduct of lawyers against other lawyers, it is time to 
have a wide-ranging review of the current model. Any 
recommendation for legislative change would need to 
go through the normal process involving the Ministry 
of Justice and seeking approval from the minister.”

She said the review is expected to draw on local and 
international experiences to consider possible future 
models for the provision and regulation of legal services 
in Aotearoa New Zealand, as well as the best model 
to provide membership services to practising lawyers.

The terms of reference for the independent review 
will be agreed after extensive consultation with the 
legal profession and other stakeholders. ▪

Gender Equality Charter has 142 signatories

The New Zealand Law Society’s Gender Equality 
Charter has 142 signatories ranging from law firms to 
in-house legal teams, sole practitioners and barristers 
chambers.

That covers about 25% of lawyers holding practising 
certificates.

The charter is a set of commitments aimed at improv-
ing the retention and advancement of women lawyers. 
Charter signatories are required to meet these commit-
ments over a two-year period and reporting on progress 
to the Law Society.

These include tackling unconscious bias, encour-
aging flexible working arrangements for everyone, 
closing the gender pay gap and promoting equitable 
instructions.

Gabrielle O’Brien, the Acting General Manager of Law 

Reform and Sections, says one of the advantages of being 
a signatory is that it brings a disciplined focus in work 
on equality.

“We’ve had good feedback from charter signatories in 
the six-month check-ups. Whether it is ensuring progress 
is included as a standing item on management meeting 
agendas or looking at a practical review to identify any 
barriers for women, momentum is gained by having an 
action plan,” she says.

The two-year report survey is coming up in April 2020 
and will cover all current signatories.

“It’ll give the Law Society an overview of progress 
made and will also be a useful exercise for the signatories 
to map improvements they have made,” she says.

More information on how your organisation can sign 
up to the Gender Equality Charter can be found on the 
Law Society website. ▪

N E W Z E A L A N D  L AW S O C I E T Y
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Standing Orders 
would benefit 
from more definite 
purpose statement

It is appropriate for the House 
of Representatives Standing Orders 
to include a more specific state-
ment of purpose than the current 
provision, the Law Society has 
submitted to the Speaker in a sub-
mission on the Review of Standing 
Orders 2020.

It is now common practice for 
legislation to contain a purpose 
statement outlining its objectives 
or intent, which assists in inter-
pretation and application, the Law 
Society says. It notes that the cur-
rent provision states only that the 
Standing Orders “contain rules for 
the conduct of proceedings in the 
House of Representatives and for 
the exercise of powers possessed 
by the House”.

“The existing provision could be 
improved by including reference to 
the function and purposes of the 
House’s proceedings. For instance, 
the principle of parliamentary 
accountability has recently been 
recognised as being a fundamental 

constitutional principle.”
The Law Society’s submission 

also addresses the Government’s 
announcement that Cabinet has 
approved, in principle, an amend-
ment to the New Zealand Bill of 
Rights Act 1990 to provide a stat-
utory power for senior courts to 
make declarations of inconsistency 
under the Bill of Rights and require 
Parliament to respond. The proposal 
is that a declaration of inconsistency 
will trigger a reconsideration of the 
issue by Parliament.

“The Law Society notes that if 
this amendment proceeds, there 
will need to be a process for how 
Parliament will ‘reconsider’ the 
issue as Parliament does not usually 
initiate actions on its own motion. 
This may be addressed in the 
amending legislation, but amend-
ments to the Standing Orders may 
also be required. Given this, the Law 
Society notes this as an issue that 
the [Standing Orders] Committee 
will need to consider in the near 
future.” ▪

IRD caution 
urged over 
habitual 
buying and 
selling of land 
proposals

The Law Society has recom-
mended that Inland Revenue 
considers whether there will be 
further monitoring or reporting 
obligations on lawyers and con-
veyancers through implementa-
tion of proposed amendments to 
exclusions from land sales rules 
relating to habitual buying and 
selling of land.

In a submission on the tax policy 
consultation document, Habitual 
buying and selling of land, the Law 
Society says the rapid increase in 
regulatory compliance responsibili-
ties of lawyers and conveyancers in 
recent years is making even low-risk 
“standard” land transactions such 
as the sale and purchase of the 
family home increasingly difficult 
and expensive for consumers.

It says the IRD proposals are 
intended to address concerns that 
taxpayers are structuring land 
transactions in order to access the 
exclusions from the land sales rules 
set out in the Act, and so bypassing 
the restrictions on the availability of 
those exclusions.

“It is unclear from the paper 
whether any information is available 
as to the scale of any potential prob-
lem in this regard,” the Law Society 
says. “In particular, in relation to the 
concern that taxpayers are acquir-
ing successive properties through 
separate but associated persons 
or arrangements, the Law Society 
understands from practitioners 
that this is rarely encountered in 
practice.” ▪

N E W Z E A L A N D  L AW S O C I E T Y
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Culture change focus shows in CPD audit
BY HELEN  

COMRIE-THOMSON

PARTICIPATION IN CPD ACTIVIT IES 
RELATED TO SAFE WORKPLACE 

CULTURE, D IVERSITY AND EQUALITY

In-house - 33%

Employee - 33%

Partner - 19%

Sole Practitioner - 7%

Barrister - 5%

Unspecified - 3%

As the Law Society’s Continuing Professional 
Development Manager, I carry out audits of compliance 
with the annual CPD requirements. While CPD audits 
serve to verify that practitioners are complying with 
the CPD Rules, they also provide an opportunity for 
lawyers to receive individualised feedback on their plan 
and record, and for the Law Society to see what the 
profession has been learning about over the last year.

In December 2018, the Law Society released its 
Working Group Report which discussed a proposal for 
mandatory training related to safe workplace culture, 
diversity and equality. We know that the legal profession 
has a culture of lifelong learning, so one of the focus 
areas in this year’s audit was to see whether practitioners 
were already placing an emphasis on culture change by 
making workplace culture, diversity and equality part 
of their 2018-19 CPDPR learning needs.

It turns out they are. The audits undertaken so far 
have shown that a third of practitioners are engaging 
with education linked to the prevention of bullying and 
harassment in the workplace and the areas covered in 
the Working Group Report. And it’s a diverse range of 
practitioners choosing to focus on this learning need: 
in house lawyers and employees, as well as partners, 
barristers and sole practitioners.

There was further evidence of lawyers choosing 
to focus on specific educational areas in response to 
recent changes in the profession, shown through the 
prevalence of AML/CFT CPD that was being undertaken. 
A third of the practitioners audited had chosen to make 
learning about AML/CFT requirements and compliance 
a continued focus.

Our aim with feedback for those audited this year 
was to provide individualised educational support and 
guidance. Often, this was around the writing of learning 
needs or how to add a little more depth to reflections.

As we’re auditing, something that we see a lot of are 
plans and records where a practitioner has chosen the 
activity first and then developed their learning need to 
fit the activity. If you really want to attend the activity, 
then it’s likely that you did have a need in the first place. 
However, attending for the sake of attending, while 
ticking off your required CPD hours, doesn’t necessarily 
help you to develop or gain the maximum benefit from 
the event – which is what CPD is all about. Our advice 
is to always start with your learning needs – then find 
the activity.

When you’re writing your learning needs, remem-
ber that your plan and record (CPDPR) is about your 
professional development. Think of it as an investment 
in yourself and your career. Learning needs don’t neces-
sarily need to be about developing skills and knowledge 
in black letter law, and it was pleasing to see over half 
of the practitioners audited chose to include practice 
and professional skills as part of their CPD, for example, 
learning te reo Māori, how to prepare electronic bundles, 
public speaking skills, or writing skills.

Reflecting on CPD activities can be tricky as we often 
get tied up in whether or not the experience was a 
good one. Try to focus on the learning, rather than the 
experience. What did you learn? How might you use 
what you learnt in your day-to-day practice? And what 
might be your next learning steps? Thinking about your 
next steps might just help you to develop your learning 
needs for the subsequent year.

The legal profession is being asked to change, and 
to paraphrase Nelson Mandela, education is the most 
powerful weapon which you can use to change. Use 
your CPD to your advantage. Make those 10 hours work 
for you. Invest in yourself. ▪
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Significant issues with education 
pastoral care legislation

Submission points to problems 
in Arms Legislation Bill

A bill addressing gaps in the 
pastoral care of domestic tertiary 
students is being rushed through 
the legislative process without 
adequate analysis, the New Zealand 
Law Society has told Parliament’s 
Education and Workforce select 
committee.

The Law Society has presented 
its submission on the Education 
(Pastoral Care) Amendment Bill. 
The bill proposes a new mandatory 
code for domestic tertiary students 
requiring providers to take all rea-
sonable steps to protect students 
and it creates a new offence for 
providers responsible for serious 
harm to or the death of students.

“Swift action to remedy regu-
latory gaps that may have been a 
contributing factor to the recent 
deaths of students in New Zealand is 
understandable. However, the Law 
Society is concerned with the haste 
in which the bill has been drafted,” 
Law Reform Committee Convenor 

Tim Stephens said.
The Law Society says the new 

criminal offence, as currently drafted, 
is very unclear. Although the depart-
mental disclosure statement for the 
bill says the offence is one of strict 
liability, the wording of the provision 
does not suggest that.

“If strict liability is intended, then 
the section should specify that the 
defendant will only avoid liability 
by proving a lack of fault.

“In our view, the committee 
needs to reflect on whether strict 
liability is appropriate in these cir-
cumstances. The Supreme Court has 
recently observed that the reverse 
onus in strict liability offences may 
need to be revisited in light of the 
New Zealand Bill of Rights Act,” Mr 
Stephens said.

The Law Society says it was not 
clear what constitutes ‘serious 
harm’ where a breach of the code 
has occurred, as the wording of 
the definition of serious harm also 
appears to cover cases where the 

Parliament’s Finance and 
Expenditure Committee has been 
advised to give further consid-
eration to aspects of the Arms 
Legislation Bill. The omnibus bill 
amends the Arms Act 1983 with the 
policy of improving public safety by 
adjusting legislative frameworks to 
impose tighter controls on the use 
and possession of arms.

In a submission to the committee, 
the Law Society said there were 
several key points which required 

further consideration:
•	 Further clarity is required in 

respect of aspects of the dealer’s 
licensing regime.

•	 The list of offences that will auto-
matically disqualify a licence 
holder should be narrowed so that 
they only relate to those offences 
which involve violence or a threat 
to safety.

•	 Various aspects of the involve-
ment of health practitioners 
in firearms licensing require 
revision.

•	 A number of the new or amended 
offences contained in the Bill 
place the onus on the defendant 
to establish a defence. These 
offence provisions need to be 
reviewed in light of the right to be 
presumed innocent until proven 
guilty affirmed in section 25(c) of 
the New Zealand Bill of Rights Act 
1990.

•	 Inconsistencies in sentencing for 
offending involving prohibited 
versus non-prohibited firearms 
should be addressed. ▪

breach results in a student being 
endangered but not physically or 
psychologically harmed.

In relation to the new civil 
penalty, the Law Society says the 
current provision does not expressly 
state the burden of proof required to 
establish the alleged contravention.

“The Law Society recommends the 
committee carefully reconsiders the 
new offence provisions in the bill, 
and considers alternative ways of 
addressing the regulatory gaps,” Mr 
Stephens said. ▪ 

Practice Briefing series
The New Zealand Law Society 
now has 39 titles in its Practice 
Briefing series. These are 
practical guides on a range of 
matters encountered in legal 
practice. They are located 
at https://www.lawsociety.
org.nz/practice-resources/
practice-briefings 
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… and in Hamilton 

A special sitting of the High Court in Hamilton 
to commemorate the 150th anniversary of the Law 
Society was presided over by Sir Mark O’Regan of the 
Supreme Court. ▪

150 year anniversary 
special sitting 
in Dunedin

A special court sitting in Dunedin on 24 October 
commemorated the 150th anniversary of the New 
Zealand Law Society. The sitting was followed by a 
gala dinner. Earlier in the afternoon, the annual Ethel 
Benjamin Address was given by the Solicitor-General 
Una Jagose QC.

Chief Justice Helen Winkelmann presided over the 
special sitting. Joining her were Judges of the Supreme 
Court, Court of Appeal, High Court, District Court, 
Employment Court and Coronial Court, and among 
them the President of the Court of Appeal, the Chief 
District Court Judge, and the Principal Judges of the 
Family Court and Youth Court.

In her address, the Chief Justice spoke of the Law 
Society being no ordinary institution:

“Through the work it does in supporting and regulating 
an independent legal profession, it has a critical role in 
our society. A role so critical that it is no overstatement 
to say that the Law Society is necessary to our consti-
tutional order.”

Chief Justice Winkelmann acknowledged that the 
anniversary was an opportunity to reflect on who we 
are as a society and the role we should play. ▪

…. and in Auckland

A special sitting commemorating 150 years of the 
New Zealand Law Society was held on 25 October at the 
Auckland High Court. The sitting was presided over by 
Chief Justice Helen Winkelmann, and the Chief High 
Court Judge Geoffrey Venning. 

David Campbell, Law Society Auckland branch 
President, Cameron Jacob-Sauer, Tāmaki Makaurau 
regional co-representative of Te Hunga Rōia Māori 
Aotearoa, Jacque Lethbridge, Auckland Community 
Law Centre Board Chairperson, and Kate Davenport 
QC, NZBA President, all spoke at the event. ▪

▴ � Auckland High Court sitting  
  NZLS Auckland photographer Claudia Chilcott

▴ � Dunedin Court sitting

▴ � Hamilton High Court sitting
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Mentoring of 
younger lawyers
I was most interested to read the article on Trevor 
Booth (“Retiring from practising law at 90”, LawTalk 
934, November 2019, pages 20-21).

I had a few dealings with him when I was in private 
practice in Whakatane and always found him unfailingly 
professional and pleasant to deal with.

As a ‘product’ of those earlier times in the law – albeit 
15 or so years younger than Trevor – I recall the earlier 
times of ‘handshake, word is my bond’ well. I also recall 
that in the provincial areas in general practice, it was 
not uncommon – indeed expected – that you would do 
just about whatever work came in the door, whether it 
be court appearances, conveyancing and so forth.

I also agree what he is saying about the mentoring 
of younger lawyers. When I was in my first legal part-
nership at McVeagh Fleming in Auckland, I was very 
lucky to have as two mentors Maurice Hunt and Colin 
Holdaway and soon learned ‘the things I did not get 
taught in law school’. One discussion I will always recall 
with Colin was when he asked me one day “which is 
the most important – the duty to your client, yourself 
or your fellow practitioners?” I of course answered that 
is was the duty to the client, whereupon he chuckled 
and said, “all you young chaps say that, but it is actually 
your duty to yourself ”. He explained it to me thus: “You 
must always get the legal advice to your client correct, 
and never ‘wing it’ as if you get it wrong then the client 
will come after you, so in looking after yourself you are 
also looking after the client.”

When I left Auckland in the early 1970s and came 
down to Whakatane to join what was then Buddle 
Harvey, I had been told that court work would not be 
required. However, when I arrived I was asked by the 
senior partner Joe Buddle whether I wanted “the good 
news or the bad news first”. I opted for the bad first and 
he said that the lawyer who had been doing the court 
had left but the “good” was that he was sure I could 
handle it. So I was thrown in the deep end, not having 
done court work before, but amazingly soon discovered 
I really enjoyed it and so developed a mixed practice 
of court and general conveyancing – even some Māori 

Letters to 
the Editor

Disagreement 
over IRD view 
on holding 
costs for 
privately 
used land

In a submission on an IRD tax 
policy consultation document, 
Holding costs for privately used land 
that is taxable on sale, the Law 
Society says it disagrees with the 
view that denying deductions for all 
holding costs for periods of private 
use is the best of three options.

The IRD recognises that an appor-
tionment approach would “argua-
bly” be the most accurate option, 
but says it would not be consistent 
with other areas of tax law, difficult 
to calculate, and a simplified appor-
tionment would be arbitrary.

However, the Law Society says 
apportionment is consistent with 
current legislation and well-es-
tablished case law and does not 
need to be difficult to calculate or 
administer. ▪

Writing for LawTalk
Submission of articles for 
publication in LawTalk is wel-
comed. Articles must relate to 
matters which are of interest to 
members of the New Zealand 
legal profession and should be 
less than 2,000 words. All arti-
cles must not have appeared 
elsewhere and will be edited. 
Articles should be submitted to 
editor@lawsociety.org.nz as a 
MS Word document (no PDFs 
are accepted). LawTalk does 
not publish advertorial or arti-
cles in exchange for advertising 
or payment.
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AML and 
compliance 
success
It was truly satisfying to read in the 
Dominion Post recently that the Police have 
apprehended a sophisticated drug dealing 
and money laundering operation with 
arrests made in Shannon and Palmerston 
North.

Clearly the Anti-Money Laundering 
and Financing of Terrorism Act compli-
ance which we as a profession have had 
forced on us is really working and gain-
ing some real traction in apprehending 
those responsible for money laundering. 
I was wondering if it was possible for the 
Police to identify which law firms’ AML 
documentation was instrumental in this 
apprehension of the money launderers so 
those responsible may in a small way be 
recognised for their excellent compliance 
efforts and so the rest of us can take heart 
that the cost to us as a profession is not 
all in vain.

Eugene Collins
Partner, Collins & May Law, Lower Hutt.

Guidance to 
lawyers on 
testamentary 
capacity
I have regularly provided medical opinions 
about capacity, including testamentary 
capacity, in situations where this capac-
ity is in doubt. The loss of capacity for 
decision-making is a tragic component 
of many neurodegenerative illnesses, but 
can also occur at younger ages in some 
of those with learning difficulties, head 
injury or treatment-resistant mental 
health problems. I have also participated 
in providing expert opinions regarding the 
likely capacity for such as making a new 

the Supreme Court which was intended 
to replace the Privy Council in England, as 
the ultimate appeal authority under New 
Zealand law. However, for some reason, 
appeals on questions of law against ACC 
decisions, have been limited by legislation 
to appeals to the Court of Appeal.

Attempts by the New Zealand Law 
Society to remedy the situation by extend-
ing the jurisdiction of the Supreme Court, 
have fallen on deaf ears. No minister has 
moved to amend the law and there has 
been no “white knight” in any Parliament, 
who has led a move to improve the lot 
of accident victims who have not had the 
benefit of ultimate authority on questions 
of ACC law and policy. The ACC Board is 
obviously not anxious for its decisions to 
be tested before the highest legal author-
ity to establish the true meaning of the 
complex legislation the Board administers.

A review of ACC law was not on the work 
programme of the previous government 
nor does it have priority with the present 
government so the anomaly remains. Yet 
another frustration for accident victims.

Don Rennie
Former Convenor NZLS ACC Committee, 
Wellington.

Legal 
nomenclature 
and JAWS
I read with interest and amusement Sir Ian 
Barker’s recent article on legal nomencla-
ture (“Legal nomenclature – from prolix 
to trendy”, LawTalk 933, October 2019, 
pages 69-70). I wish to assure Sir Ian that 
there is no link between the name under 
which lawyers practise and their traditions 
of service to the community. For almost 
four decades we have been known to many 
people by the abbreviation JAWS – yet 
sharks do not abound.

Ian Finch
Partner, James and Wells, Auckland.

Land Court appearances.
I suspect that is increasingly rare in these 

specialist days, but probably still exists in 
smaller towns.

However, in community law I have redis-
covered the delights of dealing with pretty 
well everything that comes in the door.

The modern LLB is of course very differ-
ent from that I did in the 60s where there 
were no elective options.

David Sparks
Senior Solicitor, Baywide Community Law 
Service, Whakatane.

Extending 
ACC appeal 
jurisdiction to the 
Supreme Court
The judgment of the Supreme Court on 11 
October, in the Shark Experience Ltd appeal 
case (Shark Experience Ltd v Pauamac5 Inc 
[2019] NZSC 111), highlights once again 
the anomaly in the ACC legislation that 
prevents an appeal on a question of ACC 
law being heard by the Supreme Court, the 
highest authority in the land.

The Shark Experience case involved one 
appellant and three respondents and six 
legal counsel were involved. The case was 
heard on 26 March 2019 before a full bench 
of five Supreme Court Judges who almost 
seven months later, delivered a 121-page 
judgment setting aside a decision of the 
Court of Appeal that “shark cage diving 
is an offence under s 63A Wildlife Act 
1953”. A huge amount of legal and judicial 
resources were applied to arriving at that 
decision which affected one commercial 
enterprise.

Surely decisions by ACC on cover and 
entitlements under the ACC legislation 
affecting the rights of every victim of 
accidental injury in New Zealand, are more 
important and require an urgent review 
of the law.

The Supreme Court Act 2004 created 
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will, after that person’s death.
Studies have shown high levels of inca-

pacity for those who are general hospital 
inpatients or residing in Aged Residential 
Care. With the aging of the population, 
this is far from being an academic concern 
only.

I have also provided teaching to legal 
groups about how to assess capacity, with 
particular reference to testamentary deci-
sion-making, with my colleague Professor 
Kate Diesfeld (AUT). The premise of our 
teaching programme was that all profes-
sional groups, especially lawyers, should 
be able to undertake a capacity assessment 
of clients. This is a perfectly achievable skill 
for most professional groups. Lawyers 
should be able to identify “red flags” where 
capacity might be in question, and then 
undertake the interview which would 
establish whether the person had capacity 
to proceed with giving instructions for a 
new will.

I admit that there remain cases where 
capacity is equivocal following assessment, 
or the dynamics in the situation are com-
plex, or where influence is considered 
possible. In these situations it is always 
advisable to obtain a second opinion about 
capacity, for example from a medical or 
health practitioner. But there is nothing 
to prevent lawyers from assessing capac-
ity and being confident of its presence 
or absence in most cases. In our view, 
this should be part of lawyers’ everyday 
practice.

I was therefore alarmed to read the arti-
cle by Sally Morris and Freya McKechnie, 
summarising the judgment in Sandman v 

MacKay [2019] NZSC 41 (“Supreme Court 
provides guidance to lawyers on testa-
mentary capacity”, LawTalk 933, October 
2019, pages 29-31). The majority decision 
appears to state that the lawyer should 
proceed with preparing and executing a 
new will, despite any concerns about the 
person being incapacitated. Any concerns 
about capacity should be resolved after 
the person’s death. I note that Elias CJ 
dissented from this part of the judgment, 
saying that she doubted that “a solicitor 
who knows a client to lack testamentary 
capacity is nevertheless obliged to carry 
out the client’s instructions, leaving capac-
ity to be assessed after death…”

As someone who provides post-mortem 
capacity opinions for historical decisions, 
I would like to say that certainty about 
the person’s capacity is often not achieved 
based upon the (often flimsy) medical or 
legal records available from the time of the 
decision, and therefore, from a practical 
point of view, this is hardly a satisfactory 
way of bringing closure to the issue. 
Furthermore, it is costly, time-consuming 
and emotionally draining for many of the 
parties in the dispute.

I also believe that a lawyer, as a 
member of a professional group, should 
be acting both for the client and in their 
best interests, and where these are in 
conflict, for example, where someone 
lacking capacity is giving unwise instruc-
tions about their new will, the lawyer 
should have the confidence to pause 
proceedings and get an assessment done. 
What is the point of preparing and exe-
cuting, and charging for, a new will, when 

that instrument is going to be invalid? 
Furthermore, international studies show 
that the degree of financial abuse that is 
inflicted on older people is shocking, with 
estimated figures from the US running to 
the billions of dollars each year. It is my 
contention that lawyers should be willing 
to protect their clients, in the same way 
that the banks have now signed up to. I 
hope that this obligation to one’s clients 
might be present in the Code of Conduct 
for the legal profession.

When appointing a new Enduring Power 
of Attorney, the lawyer, legal executive 
or trustee officer witnessing the signing 
by the attorney is required to assert that 
the person understands what they are 
doing, understands the risks and there is 
no reason to believe that the person has 
incapacity. This implies to me that those 
involved witnessing this document are 
expected to know how to assess capacity 
for this decision.

The medical profession has had to be 
dragged into confronting the issues around 
incapacity, whether for surgical procedures 
or accepting admission into aged residential 
care. Slowly, confidence and competence in 
this area has increased amongst doctors and 
other health professionals, due to training 
and open-discussion. I hope that the legal 
profession might commit to the same path, 
and I hope that the minority decision in this 
case will come to be seen as more practical, 
protective and just for clients.

Dr Mark Fisher
Mental Health Service Clinical Director, 
Auckland District Health Board, Auckland.
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Acting Judges appointed

A number of Acting members of the judi-
ciary have been appointed.

Mark Eversfield Perkins, retired 
Employment Court Judge, has been 
appointed an Acting Judge of the 
Employment Court for a 12-month term 
from 28 December 2019.

Allan Christopher Roberts, retired 
District Court Judge, has been appointed 
an Acting District Court Judge with crimi-
nal jurisdiction for a one-year term from 30 
January 2020. David Christopher Ruth, 
retiring District Court Judge, has been 
appointed an Acting District Court Judge 
with criminal jurisdiction for a two year-
year from 27 March 2020. David Graham 
Smith, retiring District Court Judge, has 
been appointed an Acting District Court 
Judge with criminal and Family Court 
jurisdiction for a two-year term from 
21 February 2020. Timothy Hindmarsh 
Druce, retiring District Court Judge, has 
been appointed an Acting District Court 
Judge with Family Court jurisdiction for 
a two-year term from 12 December 2019. 
Lawrence Irwin Hinton, retiring District 
Court Judge, has been appointed an Acting 
District Court Judge with criminal jurisdic-
tion for a two-year term from 29 December 
2019. Anthony Peter Christansen, retired 
District Court Judge, has been appointed 
an Acting District Court Judge for a two-
year term from 17 April 2020. Philip James 
Recordon, retired District Court Judge, 
has been appointed an Acting District 
Court Judge for a two-year term from 4 
April 2020. David John Harvey, retired 
District Court Judge, has been appointed 
an Acting District Court Judge with crim-
inal jurisdiction for a term commencing 
on 5 March 2020 and expiring on 31 
December 2021. Brian Patrick Dwyer, 
retiring District Court Judge, has been 
appointed an Acting District Court Judge 
with criminal jurisdiction and also as an 
alternate Judge of the Environment Court 
for a two-year term commencing on 6 
December 2019.

Solicitor-General 
appoints Hamilton 
Crown Solicitor

Jacinda Nancy Foster has been appointed 
Crown Solicitor at Hamilton from 1 
November 2019. An Almao Douch partner, 
she takes over the role from Ross Douch 
following his retirement in March. Jacinda 
graduated LLB from the University of 
Waikato in 1996 and was admitted as a 
barrister and solicitor of the High Court in 
Hamilton the same year. She has served as 
a Crown prosecutor for 16 years.

Susan Hughes QC 
reappointed to 
Medical Council

Susan Hughes QC has been reappointed 
to the Medical Council as a lay member for 
a two-year term. A New Plymouth-based 
barrister, Susan is currently deputy chair 
of the council. She left New Plymouth firm 
Govett Quilliam in 2006 to practise at the 
Bar. Her experience spans broad based 
litigation across the diverse jurisdictions 
of the courts.

Maree Hayes awarded 
Public Service Medal

Invercargill Court Services Manager Maree 
Hayes has received the 
New Zealand Public 
Service Medal, recog-
nising her commitment 
to public service. Maree 
has worked for the 
Invercargill High and 
District Courts for 43 
years. In that time, she was part of the 
foundation committee for ‘The Right Track’ 
– an educational initiative targeting young 
people and repeat offenders, which she 
also introduced to Southland.

The Public Service Medal is awarded to 
public servants who have given meritori-
ous service and was established by Royal 
Warrant in 2018.

McCaw Lewis announces 
two promotions

Kylee Katipo has been 
promoted to associate. 
Kylee joined McCaw 
Lewis in 2018 and 
is a member of the 
Māori legal team. She 
has a background in 
Māori Land Court and 
Waitangi Tribunal matters, previously 
worked as Research Counsel in the Māori 
Land Court for the court’s judiciary and 
recently became Secretary for Te Hunga 
Rōia Māori o Aotearoa.

C o n n i e  B o l l e n 
has been promoted 
to senior solicitor. 
She joined the Māori 
legal team and the 
relationship property 
team in 2018. Connie 
has experience working with clients on 
treaty negotiations, as well as various 
district and kaupapa inquiries before the 
Waitangi Tribunal.

McCaw Lewis marks 
centenary with book

To mark its 100th year in existence, 
Hamilton firm McCaw Lewis has released a 
book covering the story of the firm. Waikato 
writer Kingsley Field authored the book, 
including stories of the firm’s people who 
have gone on to hold roles in the judiciary, 
Waitangi Tribunal and politics.

The firm was founded in 1919 by World 
War I Captain Wally King who began a sole 
practice on Hamilton’s Victoria Street. He 
was joined by Ronald “Punch” McCaw, 
whose services to the Hamilton commu-
nity was recognised with an MBE in 1958.

Director Brendan Cullen says the book 
(100 - Kotahi Rau - The McCaw Lewis Story 
1919-2019) is “littered with history of the 
region.”

O N  T H E  M O V E  ·  P E O P L E  I N  T H E  L AW

PEOPLE IN THE LAW
O N  T H E  M O V E

1 6

D ecember        2 0 1 9  ·  L AW TA L K  9 3 5



Lane Neave launches 
alumni network

National firm Lane Neave has established 
a new alumni network. The network is 
extended to former staff, lawyers and 
retired partners with the objective of 
developing a lifelong relationship.

Two consultants 
join McMillan&Co

Neville Martin joined the firm as consult-
ant in the private client 
team from 2 September. 
Neville has spent 30 
years at the helm of 
Otago firm McKinnon 
Aitken Martin.  He 
advises on all aspects 
of personal property, 
trusts, wills, and powers of attorney.

Kyla Mullen  has 
joined as consultant. 
Kyla graduated in 2013 
and has since worked 
as a Research Assistant 
and Teaching Fellow at 
the University of Otago 
Law Faculty. Kyla will 
be working across all of the firm’s practice 
areas, focusing on immigration, employ-
ment and relationship property matters.

New CEO for 
Gibson Sheat

Cameron Madgwick joined Gibson Sheat 
as Chief Executive Officer on 29 October. 

Cameron has a back-
ground as a lawyer and 
a governance profes-
sional, having practised 
in large national firm 
and in-house scenar-
ios including Contact 
Energy, Vector and New 
Zealand Rugby.

He was chair of Community Law Centres 
o Aotearoa for nine years and is currently 
chairperson of the Laura Fergusson Trust, a 
charitable body that supports people with 
disabilities.

Emma Miles joins 
Riverbank Chambers

Emma Miles has joined 
the newly established 
Riverbank Chambers 
in Hamilton. She was 
admitted as a barrister 
and solicitor in June 
2012. Emma specialises 
in dispute resolution 
and mediation in the areas of family and 
employment law, and will continue to 
practise in both Auckland and Hamilton.

Hudson Gavin Martin 
welcomes two

Sonya Hill has joined HGM as a special 
counsel and will be advising on all com-
mercial aspects of the firm’s IP, tech and 
media practice.

Sonya is an experienced commercial 
lawyer and most recently worked for 

Christchurch City Council where she 
advised on a broad range of commercial 
and IP-related matters, and worked closely 
with the council’s IT department on tech-
nology-related matters. Sonya has worked 
for Bell Gully and Simpson Grierson in New 
Zealand and in the UK for Pinsent Masons.

Lisa Paz has joined HGM as a senior 
solicitor and recently returned from 
London.

Lisa started her career at Buddle Findlay 
and is experienced in telecommunications, 
marketing, data protection and technology, 
gained from her time as legal counsel for 
UK telecommunications company O2.

Madeleine Lister 
promoted at 
Edwards Law

Madeleine Lister has 
been promoted to 
associate with employ-
ment law specialist firm 
Edwards Law. Made-
leine joined Edwards 
Law’s Auckland office in 
2017. She is experienced 
in all areas of employment law and has 
appeared in the Employment Relations 
Authority and Employment Court.

FairWay Resolution 
announces 2019 
scholarship winner

Nurit Zubery has won FairWay Resolution’s 
2019 Anne Scragg Scholarship for her article 
“Perceptions of Gender Power in Family 
Dispute”.

Nurit studied law at Tel-Aviv University 
and practised in litigation, commercial and 
employment law in Israel before moving 
to New Zealand in 1999. Having studied at 
the Massey University Dispute Resolution 
Programme, she is now undertaking an 
LLM at the University of Auckland.

Fairway, a conflict management and 
dispute resolution provider, offers the 
Anne Scragg scholarship annually as 

Contributing information to On the Move
Brief summaries of information about promotions, changes in law firms, recruitment 
and retirement are published without charge in On the Move (which is also available 
on the Law Society website). Please send information as an email or MS Word 
document (no PDFs please) to editor@lawsociety.org.nz. Submissions should be 
three or four sentences without superlatives. We may edit them to conform to the 
format used. A jpeg photo may be included but please ensure you have permission 
for us to use it.
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part of its commitment to best practice 
dispute resolution. The winner receives a 
$10,000 contribution to their professional 
development, as well as the option to join 
FairWay on a 12-week placement.

Greenwood Roche 
announces new partner

Greenwood Roche has announced 
the appointment of 
resource management 
l awye r  Fra n ce l l e 
Lupis to partner from 
1 October 2019.

Francelle advises on 
all aspects of resource 
management and envi-
ronmental law, with a particular focus 
on urban development and large-scale 
infrastructure projects, together with 
district and regional planning and policy 
matters. She works out of Greenwood 
Roche’s Auckland office.

Two lawyers appointed 
members of Commerce 
Commission

Two Wellington-based lawyers have been 
appointed members of the Commerce 
Commission’s Board of Commissioners.

Derek Johnston has been appointed a 
member for five years from 1 November. 
Derek is a commercial barrister and arbi-
trator of Thorndon Chambers. He has broad 
experience in competition and commercial 
law, including advising in key sectors such 
as dairy, telecommunications, gas and 
electricity. Derek has previously been the 

independent Chair of NZX’s Regulatory 
Governance Committee, Chair of the NZ 
Markets Disciplinary Tribunal and a cor-
porate partner at Russell McVeagh.

Elisabeth Welson has been reappointed 
for a further two years after her current term 
concludes on 31 March 2020. Elisabeth is 
a sole practitioner and formerly a senior 
commercial partner at Simpson Grierson. 
She has significant expertise in competition, 
consumer and regulatory law, along with 
general commercial and governance expe-
rience. Elisabeth has been a full member of 
the Commission since 2013. She is also a 
member of the Institute of Directors.

Stewart Germann 
receives Certified 
Franchise Executive 
award

Stewart Germann, Partner of Stewart 
Germann Law, has 
become the first person 
in New Zealand to 
receive the Certified 
Franchise Executive 
qualification from the 
Institute of Certified 
Franchise Executives 
(CFE) and the Franchise Council of 
Australia. He received the award during the 
Australian National Franchise Convention.

Stewart has over 35 years’ experience 
in franchising law and acts for many fran-
chisors and franchisees in New Zealand 
and overseas. He has accepted an invitation 
from AUT’s law school to lecture on fran-
chise law in 2020.

CFE is the only internationally-rec-
ognised professional accreditation pro-
gramme for franchise executives. It was 
founded in the US more than 20 years ago 
and was licensed to the Franchise Council 
of Australia in 2014.

Juno Legal expands team 
with four new lawyers

O n - d e m a n d  l e g a l 
services provider and 
NewLaw firm Juno 
Legal has welcomed 
four new lawyers.

Margot Lyons joins 
the firm in Wellington 
from MBIE where she 

advised on a wide range of commercial, 
regulatory and compliance matters. She 
was previously in the commercial property 
field in private practice at DLA Piper, DJ 
Freeman (London) and Minter Ellison 
(Sydney) and in-house with Halifax Bank 
(London).

Iain Thorpe joins 
the firm in Wellington 
from OMV New Zealand 
where he advised on 
signif icant capital 
projects  including 
the acquisition of the 
upstream Shell Oil 
assets. He was previously at the bar and 
in private practice with Minter Ellison, 
Watson Farley Williams (London) and Bell 
Gully. He has more than 30 years’ experi-
ence in commercial litigation, negotiating 
complex high value international contract 
procurements and insurance claims, and 
conducting investigations.

Jenine Briggs joins 
the firm in Auckland 
from AMP where she 
was advising on a 
significant divestment 
project. She previously 
led the corporate legal 
team at Suncorp Group 
which involved working on several stra-
tegic divestments, joint ventures and 
acquisitions. She began her career in 
private practice with Simpson Grierson 
before moving in-house with a focus on 
financial services.

Jen Hanton joins the 
firm in Auckland from 
Fonterra where she 
led the establishment 
of the global legal 
team’s first in-house 
online portal designed 
to make legal services 
more accessible to the business. She was 
previously Senior Legal Counsel at Spark 
advising on a range of commercial and IP 
matters and was in-house with Vanco PLC 
(London) after starting her career in private 
practice with Buddle Findlay.

SBM Legal announces 
changes to partnership

Employment law and human resource 
specialist firm SBM Legal has announced 

Changing your details
Various rules and regulations require 
lawyers and/or firms to notify the Law 
Society about certain information or 
when there is a change to that infor-
mation. This includes matters such as 
change of work address, employer, 
name, practising certificate type 
and trust accounting arrangements. 
Information on how to change or 
update your details is available on 
the Law Society’s website at http://
www.lawsociety.org.nz/for-lawyers/
change-your-details
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changes to its partnership from 30 October.
Don Mackinnon 

has stepped down as a 
partner to pursue a role 
as a barrister. Don has 
been with SBM since it 
was founded in 2008 
and has over 30 years’ 
experience in employ-
ment law and industrial relations. He was 
previously a partner at Simpson Grierson in 
its employment law team, as well as Head 
of Litigation. Don will provide legal services 
to SBM clients on an as-need basis, as he 
takes the opportunity to focus on areas of 
law including investigations and bargaining 
and commitments in sports governance.

Matthew McGoldrick has joined the 
partnership, having 
been with SBM Legal 
since 2013. He was for-
merly a senior associ-
ate. Matthew regularly 
represents employers 
and employees in 
mediation and before 
the Employment Relations Authority, 
Employment Court, District Court and 
in the High Court. He provides advice on 
varied matters such as restructuring and 
redundancy, disciplinary matters, termina-
tion of employment and health and safety.

Anthony Russell has 
also joined SBM Legal’s 
partnership. He was 
formerly a principal. 
Anthony has over 25 
years’ legal experience, 
holding senior employ-
ment law positions at 
two leading law firms. He has worked with 
unions and has acted as a prosecutor for 
the Serious Fraud Office. He has also lec-
tured in law at the University of Waikato 
and more recently, at AUT.

Malley & Co welcomes 
one and promotes two

Madeleine Buchanan 
has joined the firm 
as a lawyer in the 
commercia l  team. 
Madeleine graduated 
from the University of 
Canterbury with an LLB 
and BA in 2017. She was 

admitted at the High Court in Christchurch 
in December, 2018.

Chantal  Morkel 
has been promoted to 
partner. Chantal joined 
the firm in 2018 and 
specialises in the areas 
of retirement villages, 
business, property, 
asset planning and 
trusts. Chantal practised in South Africa, 
gaining experience in the banking and 
finance sectors. Moving to New Zealand 
in 2007, she is experienced in rural prop-
erty, banking and finance and commercial 
leases. Chantal is also a member of the 
Society of Trust and Estate Practitioners.

Rachel Haythornthwaite has been 
promoted to senior 
solicitor. Rachel joined 
Malley & Co in 2017 
and specialises in 
family law. She regu-
larly advises on family 
matters including care 
of children disputes, 
relationship property, protection and 
occupation orders and appears regularly 
in the Family Court.

ClearStone Legal 
welcomes Francine 
Cameron

Francine Cameron 
has joined ClearStone 
Legal and re-enrolled 
as a solicitor. She has 
seven years’ experi-
ence and is returning 
to law after a break for 

parental responsibilities. Francine is a 
general practitioner and assists broadly 
with relationship property, trusts and 
estate planning and contracts. She is also 
the Chairperson of Grey Lynn School’s 
Board of Trustees.

Two join Wynn Williams

Kate Bradley has joined Wynn Williams’ 
dispute resolution team in Christchurch 
as associate. Kate has a broad commercial 
background and specialises in family law, 
with a particular focus on relationship 
property, trust and estate disputes.

Katherine Binsted joins the firm’s cor-
porate and commercial team in Auckland 
as associate. Katherine is broadly expe-
rienced in property and commercial law. 
She graduated with a LLB/BA from Victoria 
University of Wellington in 2011.

Andrew Morris joins 
Morris Legal as 
Senior Associate

Andrew Morris joins private client firm 
Morris Legal as its 
newest senior associ-
ate, coming from US 
firm White & Case in 
London. Andrew will 
specialise in trust, 
estate and relationship 
property disputes for 
New Zealand and international clients. 
Before moving to London, Andrew began 
his career at Russell McVeagh in Auckland, 
and has a background in complex financing 
transactions.

Receipt of LawPoints and NZLS Weekly
The Law Society’s weekly enewsletter LawPoints is automatically sent on Thursday 
evenings to all lawyers who currently hold a practising certificate, unless they 
unsubscribe. Because of the anti-spam settings of some servers, LawPoints may be 
blocked in some organisations. The Law Society has also had some problems recently 
with changes implemented by our US-based LawPoints distributor MailChimp 
which have removed some previous recipients from the distribution list. If you do 
not receive LawPoints or have stopped receiving it without unsubscribing, contact 
angela.ludlow@lawsociety.org.nz.
A version of LawPoints for the wider community, NZLS Weekly, is also available 
free of charge each week to non-lawyers. To sign up, visit www.lawsociety.org.
nz/news-and-communications/email-updates/nzls-weekly. 

P E O P L E  I N  T H E  L AW ·  O N  T H E  M O V E

1 9

L AW TA L K  9 3 5  ·  D ecember        2 0 1 9



Parry Field Lawyers 
announces four 
promotions

Steven Moe has been 
promoted to partner. 
He joined the firm three 
years ago after having 
worked for an interna-
tional law firm for 11 
years. Steven focuses 
on social enterprises, 
start-ups, tech companies and other 
commercial matters.

Judith Bullin has 
been promoted to 
senior associate. She 
works in the property 
and commercial teams 
and specialises in sub-
divisions. She joined 
the firm in 2014.

Joseph Morris has 
been promoted to 
senior associate. He 
manages the Hokitika 
branch where he assists 
clients on a wide range 
of matters including 
property, commercial, 
estates, civil litigation, family and disputes.

Nicole Murphy has 
been promoted to 
senior associate. She 
has experience in a 
wide range of family 
matters, with particular 
experience in applica-
tions under the PPPRA 
and FPA.

Claro promotes 
Andrea Lane

Specialist health sector law firm Claro 
has promoted Andrea Lane to senior 
solicitor. After a previous career as a radi-
ographer, Andrea completed an LLM (with 
distinction) in medical law and ethics at 
the University of Edinburgh and was also 
awarded the McLagen Prize for the best 
graduate in the LLM programme. She is 
based in Claro’s Christchurch office and 
advises on a wide range of health sector 
issues.

Asking for 
help is a sign 
of strength

The Law Society is proud to partner with the following 
organisations in supporting you to keep practising well:

Law is a fulfilling profession, but it can be a 
stressful one. If you want ideas on improving 
your work-life balance, make a start by 
engaging with our Practising Well resources at 
lawsociety.org.nz/practising-well

CONTINUED FROM PAGE 19
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What does legal 
innovation mean to you?
To me, legal innovation is changing 
legal practice so lawyers can deliver 
even better value to their clients. 
It is that simple. If it does not add 
value to your clients, then it is not 
innovative – or necessary.

What role does 
technology play 
in innovation?
Technology plays an important role 
but it should not be confused with 
legal innovation. Some innovation 
involves technology but you can be 
innovative and add value to your 
clients without using or developing 
new technology.

What pressures are 
organisations facing 
in the delivery of 
legal services?
Law firms and in-house teams are 
faced with the same issues as other 
businesses and professions. There is 
pressure to do more with less, to add 
value and to continually improve – it 
is no longer enough to do what you 
have always done.

What developments do 
you see in how legal 
services are delivered?
There are many opportunities to 
improve on business models that 
don’t serve either lawyers or cli-
ents. Typical client demands mean 

The Innovators
Tila Hoffman, Special Counsel and 
Business Transformation Manager 
at MinterEllisonRuddWatts

LawFest organiser Andrew King continues a series of interviews with 
key legal professionals with their innovation and technology stories.

lawyers sometimes work long hours, often late into the 
evening and on weekends, to meet deadlines and ulti-
mately to prove their worth. If we add innovation and 
some legal tech to the equation, lawyers may be able 
to meet the deadlines without working longer hours. 
There will always be one-offs, but with a few changes 
they won’t be the norm.

I would love to see lawyers working collaboratively 
with their clients to carefully identify issues, analyse 
options and offer solutions to fit a particular client’s 
needs.

What I enjoy about my role is getting to work on 
ways to free lawyers up so they can focus on their 
clients, using tools that cater to specific client needs, 
and ensuring a consistent delivery model.

What opportunities has legal 
innovation brought to you?
I’m naturally curious and solutions focused. I like to 
visualise what can be and then actually turn the vision 
into reality. My current role allows me to draw on my 
experiences as a lawyer (in private practice and in-house 
roles here and overseas), to think about how a little 
(or big) change can positively impact our firm’s legal 
team and clients. I get to identify pain points, consider 
and trial options, implement solutions and support our 
people and our clients to ensure solutions are embedded 
and actually have a positive impact.

Legal innovation has created that opportunity for me 
and I feel incredibly fortunate to be part of a firm that 
deeply values innovation.

What are some of your tips to 
start innovating or developing 
an innovative mindset?
Start somewhere – take a step and give something new 
a shot. A good place to start is thinking about a task you 
do more than once a day and think of ways to streamline 
that task. If something frustrates you, think of how to 

remove the frustration (for you and 
others). Get your content right and 
then add the legal technology tool 
on top.

Always keep the needs of the 
people you are innovating for top 
of mind – stand in their shoes and 
see your project or initiative from 
their perspective(s).

Be prepared for resistance but 
don’t become inactive because of it.

Don’t be so concerned about 
perfection that you never introduce 
your initiative – this is a common 
risk with law firms. If you keep trial-
ling, your solution may be obsolete 
before it’s implemented.

Why is it important for 
legal professionals to 
continue to learn about 
legal innovation and 
leveraging technology?
In my opinion, our value as law-
yers is our ability to communicate, 
develop trusting relationships and 
be in “partnership” with our clients. 
To be a trusted advisor and partner, 
you need to focus attention on your 
client’s business. If you streamline 
processes and embed some legal 
tech into your organisation, you will 
have the time to truly focus on your 
client. If you don’t, another lawyer 
will. ▪

Tila Hoffman will be speaking at 
LawFest, at the Cordis Auckland on 
18 March 2020. 
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Diana Youssif was born and grew up in Cairo, Egypt 
until her family made Christchurch home when she was 
17. She has one younger brother. Diana studied at the 
University of Canterbury towards a LLB(Hons) and a BA 
(majoring in Politics and minoring in French) and “did 
the typical exchange semester” at the Paris Institute of 
Political Studies.

“I was very lucky to receive the Bell Gully scholarship 
when I was a second-year university student,” she says.

“This provided a normal pathway to my graduate job 
at the Wellington Bell Gully office. This is where I learnt 
the importance of attention to detail, systematic analysis 
and structured problem solving. As of this month I have 
begun a new stage in my career, as a solicitor in the 
litigation team at Parry Field Lawyers in Christchurch.”

When did you realise that you 
wanted to be a lawyer?
“Growing up where I did, being a lawyer was not 
something that I thought of. I remember I wanted to 
do something that would help people or make their 
life easier – so I thought, what could make people feel 
better more than being a doctor? Unfortunately for me, I 
struggled with sciences and biology. On the other hand, I 
loved reading, writing, debating, thinking about different 
history narratives and I thought to myself being a lawyer 
was one way I could make a positive impact on those 
around me, while at the same time do things that I enjoy.”

What do you enjoy most about 
being a lawyer/your current role?
“I really enjoy being able to contribute positively to 

Oprah-inspired, 
Egyptian-born lawyer 
striving to make 
a contribution
Diana Youssif, Solicitor, Parry 
Field Lawyers, Christchurch

BY JAMIE 
DOBSON

something and seeing it through. I 
enjoyed the research and drafting 
side of the job at Bell Gully. Or 
when I find that one case that is 
directly on point – always a high. I 
am looking forward to interacting 
more with clients and doing more 
practical advocacy work in my next 
position.

“I still strive to be true to the 
reasons why I chose to be a lawyer: 
first, making sure I do my job as 

I loved reading, 
writing, 
debating, 
thinking about 
different history 
narratives and 
I thought to 
myself being 
a lawyer was 
one way I could 
make a positive 
impact on those 
around me, 
while at the 
same time do 
things that I 
enjoy
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properly as I can to make the life of those affected 
directly by my work slightly better and second, thinking 
about the bigger picture in terms of how I could, through 
my skills, contribute to making society a better place, 
beyond just me, my work and my clients.”

Is there anything you wish you 
learnt in law school that wasn’t 
covered during your studies?
“To aim high and not be restrained by pre-conceived 
ideas of where people of my gender, socio-economic 
background, ethnicity and sexuality end up and/or 

are perceived. Being free of those 
boxes that we sometimes make 
for ourselves is the most valuable 
thing I have learnt during my time 
at university. Go for that job, apply 
for that scholarship, get involved 
with that organisation and believe 
that you actually have a chance to 
achieve what you want.”

Is there anyone who 
inspires you?
“I am inspired by my parents, 
who love, encourage and sacrifice 
endlessly. I am inspired by Oprah 
Winfrey, who has overcome lots of 
difficulties in her life and does her 
best to positively impact people 
around her. I am inspired by all 
the women who do their job to an 
excellent standard, yet have time 
and passion for their families or 
their life outside the workplace. 
There are a lot of you around and 
I respect you so much.”

Are there any issues 
currently facing 
young lawyers?
“There are multiple issues currently 
facing young lawyers. I think a prob-
lem is the gap between the reasons 
why we start doing law and the real-
ity of what the job actually entails, 
at least for certain people in certain 
workplaces. There is unfortunately, 
a systematic imbalance of power 
in the hierarchical structure of law 
firms, that naturally affects young 
lawyers adversely. Although some 
workplaces, and some teams within 
the same workplace, are better 
than others, it is not uncommon 
for young lawyers to face bullying, 
harassment, pressure to work long 
hours, having no autonomy over the 
type of work they do and losing the 
ability to speak up about their stress 
levels or that they need further guid-
ance in relation to a certain task. 
With the current junior salaries, it 
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is also not uncommon for junior 
lawyers to work below minimum 
wage, some for a longer period of 
time than others.

“As you could tell by now, I enjoy 
advocating for things to become 
better and for standards to be raised. 
This is why I am privileged to be 
part of the Aotearoa Legal Workers’ 
Union’s elected executive. We are 
advocating for changing the status 
quo in legal workplaces, in the hope 
that legal workers would one day 
be more supported, valued and 
healthier (mentally and physically).”

How do you switch 
off after work?
“Exercise and catching up with good 
supportive friends usually does the 
trick. Early nights are also necessary. 
The right balance of outside-of-work 
commitments is also key. I am still 
in the process of trying to figure 
out how I can navigate that in my 
own life.”

What advice would 
you have for someone 
going through the same 
process you did to 
enter the profession?
“Full-time work is quite different 
from university life – and no one 
prepares you for that. Your time 
is no longer yours, there are more 
people affected by your actions 
than just yourself and you need to 
identify who and what you prioritise 
because you can no longer commit 
to everything.

“It is important to remember 
that what will work for you is not 
necessarily what works for someone 
else. Do not put yourself in a box, 
extend lots of olive branches, do 
not hold grudges and make your 
own way. Do not be scared to be 
true to yourself and speak up when 
you need to. Look after your fellow 
colleagues starting out too – they are 
also going through similar things.” ▪ 

Pippa Hayward was studying law 
while juggling a professional sports 
career as a member of the Black 
Sticks hockey team.

It took almost 10 years to get her 
degree because of her commitment 
to the sport, but determination won 
in the end.

Pippa was a member of the New 
Zealand hockey squad which won 
gold at the 2018 Commonwealth 
Games on the Gold Coast. She also 
competed at the Rio 2016 Olympic 
Games but the Sticks agonisingly 
lost out on a medal to Germany in 
the medal play-off match.

Pippa, who was admitted in 2018 
and is a solicitor at Meredith Connell 
in Auckland, comes from the deep 
south. Born in Dunedin, she grew 
up in Southland where her parents 
were farmers.

The family moved to Christchurch 
just before she entered her teen-
age years and Pippa attended the 
University of Canterbury. About 
halfway through her law degree, 
she transferred to the University 
of Auckland, a decision that was 
driven by her ongoing involvement 
with the Black Sticks.

“The team was unofficially based 
in Auckland, so it made sense for 
me to be there and train with the 
majority of the squad,” she says.

“It was quite difficult at times 
to manage my sports career with 

The long road 
from Black Stick 
gold medal-
winner to lawyer
BY NICK 

BUTCHER

studying law at university. Initially 
I was studying full-time and I was 
playing hockey. It became too diffi-
cult to do both full-time. After about 
a year and a half of that, I moved to 
studying part-time.”

Taking exams while 
playing overseas
The biggest challenge, like all stu-
dents, was around exam time. Often 
the team was overseas playing at 
an Olympic or World Cup qualifier.

“Our major tournament for the 
year would often be at the same 
time as mid-year exams, meaning 
I would have to do my exams in a 
hotel room. I remember this one 
tournament in Barcelona where I 
only ever saw the hockey turf and 
the inside of my hotel room.”

Pippa, who played 158 times for 
the Black Sticks, says she has played 
just three games of hockey since she 
retired last year.

“While I don’t play anymore, I do 
go to the gym regularly and I’m also 
competing in a six-hour adventure 
race soon. I’ve done a few of those 
events. I still like to keep fit but it’s 
really nice to have weekends free 
again and be able to go away and 
see friends and family,” she says.

Pippa Hayward doesn’t come 
from a bloodline of lawyers. There 
are no other lawyers in her family 
circle and at the time the decision to 
study law wasn’t something she had 

CONTINUED FROM PAGE 23
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thought too deeply about. It was a 
practical decision. Her friends were 
going to study law and she thought 
that it would be a degree that could 
be useful for a range of careers.

“There were times when I ques-
tioned why I was doing it (law). I 
saw it as a degree that would lead to 
a lot of work opportunities. People 
would tell me that they had done a 
law degree, and while some of them 
were not practising law, they had 
gone into alternative careers, using 
that degree and were enjoying it,” 
she says.

Variety of work
Pippa is a member of the New 
Zealand Law Society Auckland 
Young Lawyers Committee and 
was recently appointed to the New 
Zealand Sports Tribunal. It’s likely 
she will be able to practise sports 
law while involved in the Tribunal.

There’s not really a typical day at 
Meredith Connell and that’s part of 
the attraction of working there.

“One day I might be in court, the 

next day I might be writing submissions and another 
day I might be meeting with a complainant. I have a 
pretty remarkable variety of work,” she says.

The majority of her workload is criminal advisory and 
prosecution work: 20% charges prosecuted by the Crown 
and the remainder coming from regulatory prosecution, 
for example prosecutions under the Companies Act, 
New Zealand Customs Service and the Department of 
Conservation. She also does work for the Department of 
Corrections, specifically whether extra conditions need 
to be put in place when a person is released from prison.

Lawyer retention she says would be one of the biggest 
issues facing the legal profession.

“Keeping young people in the profession. There’s a big 
focus on work/life balance and it can be quite difficult 
at times for lawyers. Mental health would be another 
big issue. I dealt with anxiety problems when I was 
playing hockey. It’s really important to talk about it 
and put plans in place to manage issues so that you can 

move forward. Lawyers can be very 
self-critical and always expect even 
more than the best from themselves. 
We put a lot of unnecessary pressure 
on ourselves,” she says.

Pippa Hayward hasn’t thought 
about where she might be in her 
career in 10 years’ time.

“I’m ambitious and do have goals 
when it comes to my legal career. 
Mostly I want to continue to live 
by the values that are important 
to me. That is doing the right thing 
and making sure that I am giving 
something back to society. I want 
to make sure that I enjoy my work 
but also push and challenge myself,” 
she says. ▪

Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ trust 
accounts.
Outsource the management of 
your firm’s trust account. Either 
come to us or we can come to 
you remotely. 

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell 
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 72 law firms currently use our 
services
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I contacted Sarah Taylor because I am 
an avid reader of the Talking about mental 
health series. I am a relatively fresh wahine 
Māori rōia, in my third year of practising. I 
have, however, seen quite a lot in my time. I 
have seen the devastation that the law can 
bring, both to those within it, and those 
seeking (or being forced) to rely on it. While 
many of these particular experiences are 
not my stories to tell, they have certainly 
coloured my view of the world and how I 
choose to practise.

I have also experienced many positive 
aspects of the law. I have a village of 
support that I have been able to share 
experiences with, celebrate with, and call 
on in times of need. I have been exposed 
to interesting and challenging legal work 
that has brought with it some losses but 
also great successes.

As Sarah and I discussed the possibility 
of me contributing to this series, I started 
to question myself – what value could I 
bring to this conversation? I had to think 
really hard about this. The impacts of poor 
mental health on Māori are controversial 
and there is a lot of kōrero, whakaaro and 
mahi being shared in this space.

Ultimately, I decided that the only thing I 
could truly and honestly bring to the table 
is my own perspective. So what follows 
is just from me. People may not like it or 
agree with it. Hei aha, kei te pai.

Balancing law and tikanga
Early into my studies at the University 
of Otago I realised that I would have a 
complex relationship with the law.

Rapua te ara tika mōu 
ake - seek the pathway 
that is right for you
BY ALICE 

ANDERSON

On one hand, I loved the adversarial 
nature of the law that created opportu-
nity for change and could be used to help 
others. On the other hand, I realised the 
legal system was one that had oppressed 
our people and stripped them of their 
whenua and identity for generations.

Realising this made me consider the 
impacts of colonisation on our whānau, 
which led me to enrol in a Bachelor of Arts 
majoring in Indigenous Development. The 
university lecture theatres soon turned from a competitive 
learning environment among eager law students into 
whānau-based wānanga with friends who were sharing 
the journey through te ao Māori.

Through the guidance of my tuakana, I was able to 
explore who I was as Māori, and start to shed the hurt my 
whānau had carried for generations as we undertook the 
journey into our whakapapa. This journey is a lifelong one. 
However, balancing my learning of law with my learning 
of tikanga Māori gave me my foundational ethos that I 
have carried through into my practice.

Perhaps the pivotal moment came to me in my final 
year of study. I had the privilege to share a room and 
listen to Matua Moana Jackson speak. He asked us all: 
“are you going to be a lawyer who happens to be Māori, 
or a Māori who happens to be a lawyer?”

And it is that simple proposition that I return to in the 
darker days to remind myself of who I am.

A Māori employment lawyer
I have predominantly practised in employment law from 
the day I stepped foot into my first legal job in Invercargill. I 
had the arguably rare experience of learning from rangatira 
who trusted me, valued my opinion and genuinely wanted 
me to be the best lawyer possible. I attribute any successes 
I may have to those who guided me from the outset and 
allowed me to be unapologetically myself.

There appear to be only a small number of Māori lawyers 
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this, what I often see is Māori who are 
disempowered in their employment and 
ultimately their search for rangatiratanga.

The same can be said for Māori practising 
law. I don’t need to reiterate the findings 
of the Dame Margaret Bazley Report or 
the 2018 Legal Workplace Survey, but 
they clearly indicated that many Māori 
are suffering in the profession and their 
workplaces. There are a multitude of rea-
sons why this may be.

One of the reasons I think that Māori 
struggle in today’s legal climate, and 
particularly in private practice, is due to 
the inherent disconnect between tikanga 
and the law and ultimately the flow-on 
effect that has into our workplaces. This 
disconnect can be detrimental to our 
holistic wellbeing as individuals and as 
a collective.

Mental health in the workplace is a press-
ing topic on the horizon in employment 
law. The judiciary are currently tasked with 
setting the standards and expectations of 
employers where their employee(s) are 
suffering from poor mental health.

It is said that the mental health of many 
Māori has suffered as a direct result of col-
onisation, and to reclaim mental wellbeing 
for Māori will require reconnection to land, 
culture, whakapapa and history. This leads 
me to the concept of Te Whare Tapa Whā, 
a Māori model of wellbeing developed by 
Professor Sir Mason Durie in the 1980s. It 
resonates with me and I have attempted to 
implement it to seek balance and stability 
in my practice and life.

In its simplest form, Te Whare Tapa 
Whā is a model for understanding Māori 
health. The symbol of the wharenui con-
tains four strong foundations and sides, 
which illustrate the four dimensions of 
Māori wellbeing:
•	 Taha Whānau (social wellbeing),
•	 Taha Tinana (physical wellbeing),
•	 Taha Hinengaro (mental wellbeing),
•	 Taha Wairua (spiritual wellbeing).
Should one of the dimensions (or walls 
of the wharenui) be missing or in some 
way damaged, a person or collective may 
become unbalanced or unwell. When I am 

practising in the employment space but 
those I have met are epic. I consider myself 
lucky to keep such talented company 
in this space. We have similar goals of 
implementing tikanga-based values into 
workplaces, employment relationships, 
and, importantly, dispute resolution.

Some of my most memorable moments 
arise from having the freedom to act in 
accordance with my tikanga and that of 
my clients when resolving a dispute. I 
hope to see the implementation of tikan-
ga-based values and te reo Māori into more 
workplaces across Aotearoa, with studies 
now confirming it improves workplace 
wellness.

How can we truly pursue 
rangatiratanga in the 
current climate of the 
legal profession?
I don’t purport to have all the answers. 
Truth be told, I don’t even think I can fully 
articulate all the questions.

The concepts of employment law mirror 
the principles of Te Tiriti o Waitangi – at 
its highest level, partnership, participation, 
consultation, and active protection. Despite 

▴ � Attendees of Te Hunga Rōia Māori 
o Aotearoa hui ā tau in August this 
year in Te Whanganui-ā-Tara. The 
theme of the hui was inspired by the 
whakataukī, Ānei tātou nā ko te pō; 
anā tatou he rā ki tua: Here we are in 
the night, a new day is yet to come.
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having a tough day at mahi, or feeling a 
“bit off ” I look to the wharenui, assess my 
walls and ask myself what is missing.

Whakaaro Māori in 
the workplace
This somewhat simple, yet intrinsically 
complex, model of Te Whare Tapa Whā 
leads me to the importance of whakaaro 
Māori for the Māori lawyer and the incor-
poration of that into our workplaces to 
improve our holistic wellbeing. Due to the 
disconnect between tikanga and the law 
and the flow on effect this can have, we 
must identify what it means to us to be 
a Māori lawyer in order to find harmony 
in our mahi but, more importantly, in 
ourselves.

This overarching kaupapa of determining 
what kind of lawyer you want to be is rele-
vant to any individual who is determining 
their bottom line in their workplaces. I 
believe having this clarity can help us look 
after our mental wellbeing and the overall 
health of our wharenui.

I find the following whakaaro useful to 
return to as it helps to keep me grounded.

Follow your passion

We can often be hard on ourselves if we 
are not working in areas that may impact 
on Māori in an “obvious” way (for example 
Waitangi Tribunal, criminal law, whenua 
Māori). We have amazing Māori rangatira 
(the list of my “idols” would be way too 
long to include) who are leading change 
and improvement for our people in these 
areas.

I draw my inspiration to practise 
employment law from Justice Joseph 
Williams, the first Māori Supreme Court 
Justice. In his Harkness Henry Memorial 
lecture “An Historical Attempt to Map the 
Māori Dimension in Modern New Zealand 
Law” Justice Williams looks at three stages 
of law in New Zealand. He considers 
that we are currently in the third law of 
Aotearoa which “proceeds on the basis that 
tikanga Māori is not foreign and separate 
but rather integrated and mainstream”, but 
he acknowledges that we still have work to 
do. If you have not read this lecture – you 
should.

We need a Māori voice in all facets of the law; it affects 
our people and we each have a role to play. Wherever 
your passion may lie – whether it be employment law, 
intellectual property, whenua Māori or sports law – kia 
kaha, every single space is a “treaty-space” and is just as 
important as the next.

Hold fast to your identity

Ask yourself the big question: are you a lawyer who happens 
to be Māori, or a Māori who happens to be a lawyer?

Kia mau ki tō Māoritanga and stand up for what you 
believe in. Your approach to any issue that may arise in a 
workplace will be key to any resolution. Stay respectful 
and solutions-focused. After all, you cannot control what 
other people do, you can only choose how you react (and 
you’ll feel much better for staying true to yourself).

Through following your own passion, you will become 
empowered to be unapologetically yourself. You do not 
have to change your values or foundational ethos in order 
to work in the law. In fact, it is these things that will bring 
you the greatest rewards. Find someone to work for who 
totally accepts that and supports it – they are out there.

P R A C T I S I N G  W E L L
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Don’t wait for the change, 
be the change

We can’t wait for others to make things 
happen; we need to be the drivers of the 
change that we want to see.

Encourage and educate others on your 
ethos and tikanga when you want to 
(and only when you want to – you will 
know when that is). Call out racism when 
you see it. Encourage your workplace to 
engage specialists to assist their workplace 
development, rather than call on you as 
their Māori employee for all of their Māori 
needs. Look to your wharenui and ask if 
you are looking after every dimension of 
your wellbeing.

There will always be tough days, so 
make sure you have your village of 
support around you. Ask for help, and 
listen to those who ask the same of you. 
I am so lucky to have mine filled with 

my whānau from home, university, 
workplaces, employment spaces and of 
course, Te Hunga Rōia Māori o Aotearoa. 
Look to your whakapapa in times of need 
and draw inspiration from those around 
you; through this you will see that you 
are never alone.

Conclusion
My whakaaro isn’t new; it is drawn from 
our tīpuna who have come before me. 
It is drawn from inspirational rangatira 
in the profession who have shared their 
whakaaro and created a safe space for 
this kōrero. It is drawn from my own 
experiences which have helped to colour 
my perspective.

Balancing tikanga and the law as we 
know it will continue to be an ongoing 
battle for Māori and we may never find 
full satisfaction or harmony in the system. 
However, I have realised that happiness is 
a journey rather than a destination, and 
for me I have found peace in finding my 
voice and role to play in the system in our 
search for tino rangatiratanga.

Don’t let being a lawyer define you, 
rather, let who you are define the kind of 
lawyer you want to be. Staying connected 
to my whakapapa and te ao Māori helps 
me to ensure the walls of my wharenui of 
wellbeing are balanced, and as part of that 
I am able to look after my mental health; 
just because you can’t see it, doesn’t mean 
it doesn’t matter. ▪

Alice Anderson, Ngāi Tahu, grew up in 
Winton, near Invercargill. She studied at 
the University of Otago and since grad-
uating has worked in firms in Invercargill 
and Hamilton. Alice has recently relo-
cated to Wellington to continue her 
legal journey.

Sarah Taylor is the co-ordinator of this 
series, a senior lawyer, and the Director 
of Client Solutions at LOD NZ, a law firm 
focused on the success and wellbeing of 
lawyers.

If you’d like to contribute to this series, 
please contact Sarah   sarah.taylor@
lodlaw.com 
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The foundation for the current ACC legislation is found 
in the recommendations of the 1967 Woodhouse Royal 
Commission Report “Compensation for Personal Injury 
in New Zealand” which proposed the abolition of the 
common law right to sue for damages for personal injury 
caused by negligence or a breach of statutory duty, 
and its replacement with a statutory system based on 
five fundamental principles: community responsibility, 
comprehensive entitlement, complete rehabilitation, real 
compensation, and administrative efficiency.

This is the fifth and final article in a series by Don 
Rennie that has discussed each of these principles and 
the extent to which they are embodied in legislation 
and in its administration by the ACC. Don Rennie is 
widely published in the area of accident compensa-
tion and personal injury and has been an important 
commentator and participant since the establishment 
of ACC. He was a special consultant to the three com-
missioners who set up the ACC, established by the 
1972 legislation. He has been a member of the Law 
Society’s Accident Compensation Committee since 
its establishment in 1990 and was convenor from 2002 
until he stepped down earlier this year. While the views 
expressed in this article are those of Mr Rennie, and 
not necessarily those of the Law Society, the New 
Zealand Law Society acknowledges the outstanding 
contribution he has made to the legal profession and 
other participants in the ACC system.

The other articles in this series were published in LawTalk 917 
(May 2018), LawTalk 919 (July 2018), LawTalk 920 (August 
2018) and LawTalk 926 (March 2019).

The fifth principle in the Woodhouse Report relates 
to administrative efficiency.

Paragraph 62 of the report says that administrative 
efficiency needs no elaboration because it speaks for itself 
in terms that are clear enough. It says that administrative 
efficiency looks to: “... evenness and method in every 

aspect of assessment, adjudication and administration. 
The collection of funds and their distributions as benefits 
should be handled speedily, consistently, economically 
and without contention.”

In paragraph 495, Woodhouse envisaged that the 
scheme would be administered by an independent 
authority which had the following six elements in its 
structure:
1.	Recognition that the scheme involved a partial merger 

with some aspects of the social welfare system;
2.	Administration would be by an independent authority 

whose whole responsibility would be to ensure the suc-
cessful application in every respect of the principles and 
philosophy on which the scheme is based;

3.	The independent authority set up by the Government 
should operate within the general responsibility of 
the Minister of Social Security and be attached to that 
department for administrative purposes;

4.	The authority should be under the control of a board of 
three commissioners appointed by the Governor-General 
in Council for specified terms of at least six years;

5.	The board chairman should be a barrister of at least 
seven years practical experience;

6.	Importantly, no member of the board should be 
appointed as a representative of any particular group 
in the community.

A recommendation as to the procedure of the independent 
authority is set out in paragraph 496 which says:
1.	The pattern of assessment should be application, inquiry, 

investigation, and decision at the first level; review by a 
review committee at the request of the claimant; appeal 
to a review tribunal (of three members including a doctor 
and a lawyer) which should hold viva voce hearings at 
which the claimant could be represented; and a final 
appeal to the board;

2.	On a point of law there should be an appeal to the 
Supreme (now High) Court;

3.	Informal and simple procedure should be the key to all 
proceedings within the jurisdiction of the board;

4.	There should be a discretion to deal with any unusual 
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circumstances and every decision should 
be based on the real merits and justice 
of the case;

5.	Under the scheme there should be no 
reason for strictly limited periods of time 
within which claims could be made. 
A limited period of six years could be 
imposed with a wide discretion to the 
board to extend the time for any rea-
sonable cause.

The ACC structure and operating systems 
were not reflected in the original legislation 
or in any subsequent amendment, yet the 
Woodhouse recommendations show that 
many of the problems which have arisen in 
the law and administration of the scheme 
were anticipated by the Royal Commission 
and principled and well reasoned solutions 
to those problems were proposed.

The 1972 Act
The ACC article in LawTalk 917, May 2018 
(“ACC and the Woodhouse Principles: 
community responsibility”, pages 22-23), 
refers to the original 1972 National gov-
ernment’s Accident Compensation Act 
which established a hybrid scheme for 

personal injury, covering only earners and 
the victims of motor vehicle accidents but 
leaving the rest of the community with 
the common law right to sue for damages. 
That Act established the independent 
Accident Compensation Commission, 
as envisaged by Owen Woodhouse, but 
the drafting of the legislation mirrored 
the former insurance-based Workers 
Compensation Act 1956. For example, the 
1972 AC Act contained a levy system based 
on the Workers Compensation risk-related 
industrial activity classification system. 
Woodhouse pointed out in paragraph 314 
that the system of classification based on 
risk fails to recognise that all industrial 
activity is interdependent and that 20 years 
previous to the report (ie, in 1947), it was 
abandoned by the United Kingdom. The 
report said there was therefore even more 
reason to abandon it in New Zealand in 
favour of a single flat rate levy based on 
earnings, adopting the first Woodhouse 
principle of community responsibility. 
The Workers Compensation Act required 
employers to be insured with private 
insurers, against liability for work-related 

injuries to workers.
In other words, the 1972 Act, among 

other things, required a levy system to 
be on a risk-related classification basis, 
and described a public insurance system 
for accident victims modelled on private 
insurance principles. From the beginning, 
the Act tried to implement the Woodhouse 
scheme infected with the private insurance 
legal virus. There has been no indication 
that a cure has yet been found which will 
destroy that virus. There is little evidence 
that either the authors of the original bill or 
subsequent ACC boards actually read the 
Woodhouse Report and understood how 
different thinking needed to be applied to 
the drafting task. The final 1972 Act was 
clearly not based on the five Woodhouse 
principles.

The 1973 Amendment
In the latter part of 1973 when the Kirk 
Labour government came to power, there 
was, for an unexplained reason, an urgent 
desire to implement the recommendations 
of the Woodhouse Royal Commission. 
However, instead of taking time to consider 
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that abolished the statutorily appointed 
independent Commission, and established 
the Corporation. The ACC became no longer 
an independent commission established 
by statute, but a corporation with a polit-
ically appointed board of directors who 
were required to comply with government 
policy. None of the directors were required 
to have legal qualifications to administer 
the important and unique statutory legal 
system covering all personal injury. Some 
of the original board members represented 
interest groups of employers and workers, 
which Woodhouse specifically said in 
paragraph 495(6) of the report, should 
be excluded.

The establishment of the Corporation 
changed the character of the ACC scheme. 
It became no more than a large insurance 
operation with systems and procedures 
akin to any large commercial personal 
injury insurance company, but with a 
board required to carry out government 
policy. The emphasis had moved from a 
system for providing the statutory rights 
and entitlements of individual accident 
victims based on the Woodhouse princi-
ples, to a politically influenced insurance 
system. Levies to fund the scheme were 
to be on a risk-based insurance user-
pays principle, including a provision for 
a competitive experience rating system. 
Consequently, the board adopted a 
philosophy to restrain the costs of the 
scheme, often at the expense of accident 
victims’ rights. In this way, the private 
insurance virus became even more firmly 
established. Interestingly, a provision 
was made in the 1982 Act to change the 
funding system from “fully funded” to 
“pay-as-you-go”.

The 1988 Law 
Commission Report
In 1988 the Law Commission, of which 
Sir Owen Woodhouse was then President, 
undertook a review of the ACC scheme and 
brought down a report which included 
a number of recommendations. These 
included extending entitlement to include 
sickness, abolishing the risk-related clas-
sification system for setting levies and 
replacing it with a single levy rate fixed 
by Parliament, and abolishing the separate 
compensation accounts.

None of the Law Commission recom-
mendations have yet been reflected in 
changes to the legislation.

how that could be achieved and what appropriate legisla-
tion would look like, it was decided that the existing 1972 
Act would merely be amended by extending the cover 
provisions to include non-earners such as retirees, children 
and visitors to the country, and abolishing the right to sue 
to recover damages for personal injury. All the private 
insurance type of provisions in the 1972 Act were retained, 
thus further spreading the private insurance virus.

The consequences of the decision not to re-write the 
legislation have led to numerous problems over the years 
and are clearly the responsibility of the 1973 Kirk Labour 
government. The 1972 Act as amended in 1973, came into 
operation on 1 April 1974 and subsequent amendments, 
instead of being re-written to implement Woodhouse 
principles, have continued to spread the private insurance 
virus.

The 1982 Amendment
The 1972 Act as amended in 1973, stayed in operation with 
a number of minor machinery amendments until, in 1982 
following the recommendations of the Quigley Cabinet 
Caucus Committee Review, there was a significant amend-
ment by the Robert Muldoon-led National government, 
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The 1998 Accident Insurance 
Act – Privatising ACC
Another disastrous change was made 
to the legislation in 1998 by a minority 
Shipley-led National government, when 
the Accident Insurance Act allowed private 
insurance companies to compete with the 
ACC in delivering statutory entitlements to 
accident victims for work-related injuries. 
This change moved the scheme even fur-
ther away from the five basic Woodhouse 
principles and was absolutely contrary to 
the fundamental Woodhouse philosophy. 
The private insurance virus coming from 
the 1998 Act, resulted in an insurance 
pandemic affecting the operation of the 
whole scheme.

Since the introduction of the ACC 
scheme in 1974, the insurance industry 
had lost access to a huge pool of premium 
money previously involved in providing 
workers compensation and personal injury 
insurance cover. The 1998 Act allowed 
private insurers to recover some of that 
lost premium pool. The Act was long (482 
sections and nine Schedules), prolix, com-
plex, convoluted and difficult even for a 
lawyer to follow. It allowed the setting 
up of systems for accredited employers 
to act as agents of the ACC in delivering 
statutory entitlements to injured workers, 
and the opportunity for the self-employed 
and private domestic workers to purchase 
insurance cover and entitlements which 
would not otherwise be available to them. 
It was a true insurance system far removed 
from what Woodhouse had proposed.

Private insurers and the 
need for reserve funds
The Shipley-led National government in 
1998 appointed Nick Smith as Minister 
for ACC. In championing the idea of com-
petition between private insurers and 
ACC, he apparently realised that if the 
private insurance industry was to become 
involved, the private insurance principle 
of “reserves” had to be a requirement for 
registration as an insurer. The minister per-
suaded his fellow politicians and the public 
that: “ACC was running out of money and 
would become bankrupt because it had no 
reserves to pay the future cost of current 
claims, therefore levies would have to 
increase”.

Insurance 101 teaches that if a private 
insurance company contracts to provide 
cover for events which create a liability to 

pay benefits in the future, the insurer must provide reserves 
against the possibility that it may, for whatever reason, 
go out of business. If that happens, the pool of reserve 
funds is available to pay ongoing benefits and costs. The 
pre-condition for accessing reserves is that the insurer no 
longer exists or otherwise ceases to provide the contracted 
benefits. To authorise the inclusion of the requirement 
for reserves in the 1998 Act, the government-of-the-day 
must have anticipated that the ACC and/or some insurers 
who contracted to provide benefits to injured claimants, 
might go out of business or cease to offer cover at some 
time in the future.

The Accident Compensation Act 2001
Following the election of a Labour-led coalition govern-
ment in 1999, the Accident Insurance Amendment Act 2000 
and the Accident Insurance (Transitional Provisions) Act 
2000 were passed, removing competition from workplace 
insurance. Among other things, the Acts provided that from 
1 July 2000, ACC would provide cover and entitlements 
for all work-related, as well as all other personal injury. 
No new accident insurance contracts could be written.

However, the Helen Clark-led Labour coalition govern-
ment, while removing private insurers’ ability to handle 
claims for cover, apparently overlooked the fact that claims 
for cover under each of the accounts were required, under 
the private insurance liability principle, to be “fully funded”. 
That provision embedded in the Act was not changed but 
continued and was confirmed in the 2010 Amendment Act. 
The omission has allowed the ACC to continue applying 
the private insurance principle of proposing levies for 
government approval, on a fully funded basis for each 
account. In other words, the levies were set at rates in 
excess of the amount required to pay the annual cost of 
claims incurred in each financial year together with the 
continuing cost of claims incurred in previous years.

That surplus levy was calculated by actuaries and 
provided a fund for investment, ostensibly to provide 
for payment of entitlements for long-term serious injury 
cases payable in the future. Using the reserve fund for that 
purpose breaches the principle that reserves can only be 
used if and when the insurer goes out of business or ceases 
to provide the cover and entitlements under the insurance 
contract. It assumes the insurer will no longer be in receipt 
of premiums (levies) to pay claims. In other words, the 
ACC can only use the reserves to meet the ongoing cost 
of claims, if and when the ACC scheme ceases to operate.

Since the ACC resumed its functions of providing cover 
and entitlements for all personal injury, there has been 
no logical reason for the ACC to calculate levies on a fully 
funded basis. The provision was confirmed by s 169AA 9(b) 
as amended by s 17 of the AC Amendment Act 2010. There 
has been no political will in any government since 1998 
to change the full funding private insurance principled 
provisions in the legislation. It may be because the ACC 
has accumulated, over the last 20 years, a reserve fund 
now in excess of $44 billion, making the ACC the biggest 
investor in the New Zealand stock exchange after the 
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National Superannuation Fund. The reserve funds are 
administered by an investment committee in the ACC 
which can be influenced by government’s requirements 
for investments in public enterprises such as assistance 
with the purchase of Kiwibank or the construction of a 
new prison in Auckland.

The ACC has recently been criticised for providing fund-
ing for the purchase by the Crown of what have been 
declared to be illegal firearms. There is little evidence of 
the principles on which the current ACC’s Investment 
Committee operates except its desire to protect the capital 
of the investment fund, and equal or exceed the fund’s 
investment profile against the market benchmark. ACC’s 
primary purpose appears to the financial health of the 
scheme. The make-up of the board emphasises members 
with financial and business acumen and expertise and not 
an international reputation in medicine or rehabilitation, 
which might result in policies of advantage to accident 
victims.

Reserves unprecedented 
in the public sector
ACC is a state enterprise and ACC levies are a form of com-
pulsory tax based on earnings of employees, self-employed 
persons and motor vehicle owners. It is unprecedented 
in the public sector for a state enterprise to collect com-
pulsory taxes in order to provide a pool of public money 
for investment to fund the possible future cost of current 
liabilities. For example, decisions made today in the areas 
of health, education, justice, defence and many other public 
areas, are certain to create future liabilities, but relevant 
ministries or departments do not have the ability to raise 
additional taxes to provide a pool for investment to cover 
those future costs. Liabilities, whenever created, must be 
budgeted for when they fall due and are part of the annual 
budgeting round procedures of government.

Partly because of the funding system of variable levy 
rates based on an outdated classification system outlined 
in the original 1972 ACC Act, and partly due to the adoption 
of the full funding principle, the ACC now has a massive 
reserve fund which it says is necessary to pay the cost of 
serious injury claims which will fall due in the future. The 
ACC claims that reserves are needed to pay the ever-rising 
cost of long-term claims, but that reflects the fact that the 
ACC board has never implemented the five Woodhouse 
principles which were based on common sense and logic.

With the data available to it over the last 45 years, the 
ACC should be a world leader in the treatment and reha-
bilitation of accident victims. Getting an earner back to 
work and off the system is a private insurance principle, 
but it does not indicate successful rehabilitation of the 
whole person as envisaged by Sir Owen Woodhouse. See 
my article “ACC and the Woodhouse Principles: Complete 
rehabilitation” in LawTalk 920, August 2018, pages 40-42.

Safety, accident prevention 
and rehabilitation
Woodhouse observed that if there was an active and 

A CC  I D E N T C O M P E N S AT I O N  ·  U P D AT E

3 4



successful accident prevention programme 
in place, and an active and successful 
rehabilitation programme for accident 
victims in operation, the number of 
long-term injury claims would be fewer, 
thus reducing the cost to the scheme. The 
variable levy rate system puts a higher 
cost on levy payers in groups classified 
as high risk, but does nothing to reduce 
the severity of long-term injury claims in 
those groups. Neither would the proposed 
experience rating system, that allows 
competition between levy payers in the 
same classification group, result in lower 
severity of injuries.

The variable levy rates and the experience 
rating systems do nothing for safety and 
accident prevention but merely spread the 
cost of claims on the insurance “user pays” 
principle. The system ignores the effect of 
expenditure arising from the difference 
between frequency and severity of acci-
dents, applying the Poisson distribution 
rule. An accident is an unlooked for, unex-
pected and untoward event but the conse-
quences of an accidental injury is a matter 
of pure chance. For example, in the safest 
and best regulated environment a high-
ly-paid executive may trip and fall down 
stairs. The result might be nothing more 
than bumps and bruises and the accident 
may not be reported. On the other hand, the 
fall may result in severe brain damage and 
the executive may need constant medical 
and personal care for life. The cause of the 
accident may have been carelessness or sky-
larking but the severity of the injuries and 
the financial consequences could affect the 
rate of future levy payable and disqualify the 
employer from an experience rated bonus. 
In such a case the outcome of the accident 
would be a matter of pure chance and have 
nothing to do with accident prevention or 
safety. The injury was caused by a random 
event in an otherwise secure environment 
and it would be unfair, unreasonable and 
illogical to penalise the employer through 
the levy system which could not apply until 
the following levy year.

Health and Safety at 
Work Act 2015
The most effective legislation to improve 
safety and reduce workplace accidents has 
not related to the ACC levy system, but to 
the Health and Safety at Work Act 2015. 
That Act places legal responsibility on a 
PCBU (person conducting a business or 

undertaking) to ensure that the workplace 
is safe. The Act deals with the management 
of risks and places a duty on the PCBU 
to eliminate or minimise risks to health 
and safety so far as reasonably practical. 
Those duties are not transferable to another 
person. The PCBU must have regard not 
only to its own workers, but also to con-
tractors, visitors and the general public 
who come on to, or may be affected by 
anything that happens in the workplace. 
Penalties under that Act can be financially 
significant and can result in the workplace 
being shut down. That is obviously a signif-
icantly more effective penalty than having 
to pay a higher tax-deductible levy rate, or 
being disqualified from earning a bonus, as 
is the case under ACC legislation.

Fixing ACC – it’s putting 
it right that counts
1.	The ACC got off to an unfortunate start 

with the original 1972 legislation clearly 
not expressing and implementing any of 
the five Woodhouse Report recommen-
dations. The hybrid 1972 Act, although it 
passed into law, could not in practical 
terms have operated alongside the 
common law right to sue for damages for 
personal injury. It mirrored the previous 
Workers Compensation Act and incorpo-
rated private insurance principles in its 
operation. In particular it incorporated a 
funding system based on the outdated 
industrial classification of risks and 
completely ignored the first Woodhouse 
principle of community responsibility.

2.	The problems with ACC cannot be solved 
by once again amending the current 
Act. Continually amending existing 
legislation and expecting it to provide 
a different result is illogical. There must 
be a complete re-write of the legislation 
clearly incorporating the five Woodhouse 
principles.

3.	An independent body of the kind 
envisaged in the Woodhouse Report 
would be answerable to Parliament, 
and not to the government of the day, 
for the administration of the unique 
statutory legal system covering all 
personal injury. Nor would it be subject 
to ministerial direction. The legislation 
establishing the Health and Disability 
Commissioner is an example of how 
it would be possible to establish a 
Commissioner for Victims of Personal 
Injury occurring in New Zealand.
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4.	The articles appearing in LawTalk issue 917 on com-
munity responsibility; issue 919 on comprehensive 
entitlement; issue 920 on complete rehabilitation; issue 
926 on real compensation, together with this article on 
administrative efficiency, all indicate the failings of the 
ACC to administer the principles and recommendations 
of the Woodhouse Royal Commission Report on which 
the scheme should be based.

5.	The ACC can hardly claim that it is merely carrying the 
will of the government of the day. The ACC Service 
Agreement for 2019/20 makes clear the Government 
expectation that ACC should be able to demonstrate 
that claimants are able to access what they are enti-
tled to easily and consistently. In that agreement the 
Government outlined its specific priorities which include 
to: “ …ensure that ACC functions as a publicly adminis-
tered and delivered social insurance scheme distinct in 
character from a private insurance company.”

6.	The way the ACC operates, has all the hallmarks of a 
private insurance company in the following respects:
•	 It applies insurance practices and procedures by plac-

ing the burden on the claimant to prove the injury is 
covered by the Act and that statutory entitlements 
apply. This ignores the fact that the ACC statutory 
cover is comprehensive and the common law rights 
of accident victims have been abolished. The ACC 
has the monopoly in decision-making regarding all 
claims. There is no evidence that the ACC has moved 
for changes to the legislation to ensure claimants are 
able to access what they are entitled to easily and con-
sistently, as set out in the Service Agreement;

•	 It applies a private insurance principle in attempting 
to “settle” claims by “negotiating” with the claimant 
either directly or with advisors, completely ignoring the 
provisions of s 299 of the AC Act that prohibits contract-
ing out from the legislation. Any so-called “settlement” 
which allows the ACC to pay anything less than what the 
legislation provides, is unlawful and unenforceable. My 
article in LawTalk 916, April 2018 (“Fees for ACC reviews 
and appeals”, page 17) indicates complications which can 
arise if the ACC acts unlawfully by paying entitlements 
to persons other than the claimant;

•	 As noted above, it follows the private insurance practice 
of building “reserve funds” to cover future liabilities 
arising from current claims against the possibility it 
will go out of business or be unable to continue pro-
viding the contracted benefits. It relies on actuaries 
to calculate levy rates based on the “reserve funds” 
principle but ignores the fact that the ACC is a state 
enterprise and levies are a form of compulsory tax. 
The authority to collect levies is governed by the leg-
islation which requires that funds from each account 
are to be applied to meet the costs of entitlements, 
administering the account, audits and assessments 
and any other expenditure authorised by the Act. It is 
unprecedented for a state enterprise to build a reserve 

fund from taxes for investment in a 
fund to pay the future liabilities arising 
from current decisions.

7.	The Woodhouse report called for the 
establishment within the organisation 
of an efficient medical branch under the 
leadership of an experienced doctor of 
high quality. That has not happened. In 
the recent restructure of the medical 
section, the ACC Board has failed to 
follow the Woodhouse recommendation.

8.	The review and appeal system admin-
istered by the ACC is far removed from 
that recommended by the Woodhouse 
Royal Commission. Paragraph 308 of 
the report suggests that initial decision 
making, up to review level, should be 
within the organisation with an appeal 
to an appeal tribunal comprising three 
persons including a doctor and a lawyer. 
On a point of law there should be an 
appeal to the High Court. Paragraph 
309 suggested that informal procedure 
should be the key to all proceedings 
within the jurisdiction of the ACC 
and that a drift to legalism should be 
avoided. To use a phrase from a submis-
sion to the recent Royal Commission 
into the banking system in Australia, 
administrative philosophy may be 
better described as delay, deny, litigate.

9.	Because of the way the ACC has been 
structured, and because of the way it 
interprets the legislation under which it 
operates, and with the lack of political 
and administrative will to put things 
right, the future of the ACC scheme looks 
bleak. There has been no White Knight 
in any recent parliament who would 
take the necessary action to change the 
legislation to adopt the Woodhouse prin-
ciples and ensure they are implemented 
by ACC management.

10. Speakers at the first three Woodhouse 
Memorial Lectures – Sir Kenneth Keith 
(2017), Sir Geoffrey Palmer (2018) and 
Associate Professor Susan St John (2019) – 
all referred to the shortcomings of the 
legislation and its departure from the 
Woodhouse principles.

Nothing will change until there is polit-
ical will to improve the rights of all 
accident victims by implementing the 
five Woodhouse Report Principles and 
recognising the logic on which the Royal 
Commission Report was based. ▪

A CC  I D E N T C O M P E N S AT I O N  ·  U P D AT E

3 6

D ecember        2 0 1 9  ·  L AW TA L K  9 3 5



A first-principles review of New Zealand’s charities 
law is essential to ensuring many deserving organisations 
gain – or simply retain – charity status, a Law Foundation-
backed researcher says.

Charities expert Sue Barker says more than 10,000 char-
ities have been deregistered since the Charities Act 2005 
came into force. She says the very narrow interpretation 
of eligibility for charity status is making New Zealand an 
international outlier, and current review plans will not 
deal with the fundamental problem.

“The Charities Act is a case study in fast law not making 
good law,” Ms Barker says. “We need to step back and 
ask what we are trying to do with this regime. Currently, 
we are preventing good charities from doing their work.”

Sue Barker’s drive to reform charities law has earned her 
the country’s leading legal research award, the 2019 New 
Zealand Law Foundation International Research Fellowship. 
First awarded in 2002, this year’s Fellowship will be the final 
award before the Foundation goes into recess next year. The 
fellowship is worth up to $125,000 annually for research 
that makes a significant contribution to New Zealand law.

“I’m absolutely honoured to be the 2019 International 
Research Fellow and very grateful to the Law Foundation 
for supporting this work,” she says.

“Charities are fundamentally important to society – 
health, education, housing, poverty reduction, closing 
the wealth gap, protecting the environment, wellbeing, 
you name it. Yet the charities sector is often overlooked, 
or treated as an afterthought. It also suffers from a lack 
of research. What the award says is that charities matter, 
and that it’s worth taking the time to try to get the legal 
framework right.”

Approach to eligibility
Some decisions by the agencies responsible for adminis-
tering the Charities Act show the stringent approach these 
bodies are taking to eligibility for charity status. In 2010 they 
deregistered the Queenstown Lakes Community Housing 
Trust, a council-supported body that helps residents into 
affordable housing. The decision, which appeared to over-
look important public benefits, led to a review of every social 
housing provider in the country, in the middle of a housing 

crisis. The Government changed the law to settle the trust’s 
$6 million tax bill and give community housing providers 
their own specific tax exemption. But unfortunately this 
didn’t solve the problem, as without registered charitable 
status many social housing providers cannot access funding.

Another example is Greenpeace – 11 years since first apply-
ing, the organisation still does not have a final decision on 
its application for registration. In the face of catastrophic 
climate change, is our community well-served by preventing 
charities from furthering their charitable purposes?

Ms Barker is director of a Wellington law firm special-
ising in charities law. She says the current review of the 
Charities Act is a once-in-a-generation opportunity to 
create a world-leading framework of charities law for 
New Zealand – one that genuinely facilitates rather than 
frustrates charitable work. But there are difficulties with 
the nature, scope and timing of the review.

She is a member of the Government’s Core Reference 
Group for reviewing the Act. Together with Dave Henderson 
from Trust Democracy and with philanthropic support, she 
has collaborated with Internal Affairs on 23 consultation 
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Charities are 
fundamentally 
important to 
society... Yet 
the charities 
sector is often 
overlooked, 
or treated 
as an 
afterthought. 
It also suffers 
from a lack of 
research

meetings around the country.
“It really is important to make the 

most of this opportunity – it might be 
decades before there’s another chance. 
The International Research Fellowship 
will enable me to take a sabbatical for a 
year to fully review all 363 submissions on 
the review and spend time in Australia, 
Canada, the UK and Ireland, to really 
understand how their regimes are working 
and lessons for us.

“The aim is to provide an independent 
perspective on what a world-leading 
charity law framework might look like. This 
would feed into the government’s current 
review process, to assist with the devel-
opment of law reform in this important 
area,” she says. ▪

Lynda Hagen   lynda@lawfoundation.
org.nz is Executive Director of the New 
Zealand Law Foundation.
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A substantial increase in 
maximum penalties under the Health 
and Safety at Work Act 2015 has seen 
companies submitting financial hard-
ship at sentencing and has resulted 
in many fines, that might otherwise 
have been imposed, being signifi-
cantly reduced, or not imposed at all.

Where a company legitimately has 
very limited financial means at the 
time of the offending and sentencing, 
this approach is necessary to give 
effect to the applicable sections of 
the Sentencing Act 2002. Sometimes, 
however, a company’s financial 
circumstances at sentencing may 
appear to be significantly more 
dire than they were at the time the 
offence was committed. In the recent 
sentencing appeal decision of YSB 
Group Ltd v WorkSafe New Zealand 
[2019] NZHC 2570, the High Court 
highlighted the need to be aware of 
how corporate offenders can pres-
ent their financial circumstances to 
appear less able to pay a fine.

Under the Health and Safety in 
Employment Act 1992 the maximum 
fine for breach of a strict liability 
offence was $250,000, and $500,000 
in respect of a knowledge offence. 
Under this legislative regime, sub-
missions of financial incapacity 
were less common at sentencing. It 
is perhaps not surprising that when 
fines increased under the Health and 
Safety at Work Act 2015, the fre-
quency of financial incapacity being 
raised at sentencing also increased 

significantly. The maximum fine 
under the Health and Safety at Work 
Act, for a strict liability offence, in 
respect of a PCBU that is not an 
individual, is now $1.5 million and 
for a reckless offence $3 million.

YSB Group Ltd was sentenced in 
the District Court in respect of an 
offence of failing to ensure, so far 
as reasonably practicable, that the 
health and safety of other persons 
was not put at risk from work it was 
undertaking. The offence related 
to the death of a member of the 
public who fell from his mobility 
scooter while attempting to avoid 
a damaged and uneven section of 
footpath. The damage had occurred 
during construction work.

In the District Court, YSB Group 
was fined $100,000 and ordered to 
pay a further $100,000 reparation. 
The fine had been reduced from a 
starting point of $550,000 to take into 
account mitigating factors and finan-
cial capacity. YSB Group appealed the 
fine imposed to the High Court. The 
appeal hearing focused on whether 
or not the District Court had made 
sufficient allowance for YSB Group’s 
ability to pay the fine. YSB Group 
submitted that the fine imposed 
should have been no more than 
$15,000. WorkSafe submitted that 
sizeable payments had been made or 
were proposed to be made to share-
holders and directors of YSB Group 
since the incident, and that these 
amounts could have been applied 
to the payment of a fine. The High 
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Payment of a fine takes 
priority over payments to 
shareholders and directors
BY LUCY 

MOFFITT

Court found that payment of a fine 
is a higher priority than payments 
to shareholders and directors of a 
company.

On reaching this position, the 
High Court also considered the need 
to ensure deterrence of corporate 
offenders (both generally and in the 
particular case).

The High Court found, at [41] of 
the decision, that this was: “ … not a 
case where the company genuinely 
lacks funds to pay a fine; it is simply 
a case where there is money to pay 
the fine imposed, but this will mean 
shareholders and directors will 
receive less than they otherwise 
would have received had the com-
pany not offended in the way it did.”

The court determined that the fine 
should not be reduced as it was not 
manifestly excessive or arrived at 
through any error on the part of the 
sentencing judge. The appeal was 
dismissed.

This decision has provided useful 
guidance in the sometimes chal-
lenging area of sentencing corporate 
offenders. The decision is likely to 
result in a reduction in the number 
of submissions based on financial 
incapacity at sentencing, where that 
financial capacity is a result of how 
the corporate offender has allocated 
its funds. ▪

Auckland barrister Lucy Moffitt 
 lucy@lucymoffitt.com was 
previously a senior solicitor with 
WorkSafe New Zealand.
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On 17 September 2019 Immigration Minister Iain 
Lees-Galloway announced a shake-up to the temporary 
work visa policy which would be gradually implemented 
until 2021.

Mr Lees-Galloway initially proposed a set of reforms to 
the immigration policy and sought Cabinet’s approvals 
and public submissions between December 2018 and 
March 2019. These proposals were to be discussed with 
Cabinet by June 2019. This consultative process included 
inputs from industry associations, economic develop-
ment agencies, local government, iwi, trade unions, 
education providers and other relevant stakeholders.

These changes will impact 26,000 businesses across 
New Zealand which employ migrant workers and the 
processes that they need to undergo to recruit them. 
Currently, there are more than 54,000 workers on tem-
porary work visas.

These changes implement terms of the coalition agree-
ment between the Labour Party and New Zealand First 
which committed to “ensure work visas issued reflect 
genuine skill shortages… [and] take serious action on 
migrant exploitation.”

A briefing paper by the minister commenting on the 
state of affairs in the temporary work visa space last year 
noted that “piecemeal improvements are not sufficient 
and we need to reshape the entire model to achieve a 
system that both puts New Zealanders first and supports 
businesses with genuine shortages.”

In November 2018 we saw a change to employer 
assisted work visas and a tightening of post study work 
rights which indicated a change from employee to a 
more employer focused system.

With the changes announced in September 2019, 
Immigration New Zealand is wanting to, firstly, 
make our work visa system more employer focused 
to counter migrant exploitation and introduce more 
checks, balances and obligations on employers hiring 
migrant workers to ensure that they are complying with 
minimum employment standards and following good 
employment practice.

Secondly, there is a push for employers to employ 
more New Zealand workers in some industries and 
incentivise them to recruit more New Zealanders by 

improving pay and employment conditions. This is in 
line with a recent report of the Productivity Commission 
which identifies a need for improvement in pay and 
work conditions as well as investment in capital and 
technology in many sectors.

In a consultation discussion paper from MBIE, the 
following issues and concerns were raised:
•	 An unresponsive labour market which does not 

respond to skill and regional labour shortages. This 
affects the ability to affect labour market change.

•	 The growth in migration of lower skilled migrants 
who are displacing New Zealanders in sectors which 
usually hire many welfare beneficiaries, with there 
being too few incentives for employers and industry 
to employ New Zealanders.

•	 Issues of compliance with too few checks and bal-
ances on employers hiring migrant workers and that 
employers with poor track records are able to access 
migrant labour.

•	 The various visa options provide for complexity which 
also results in difficulty for employers and applicants 
to follow the system and results in operational inef-
ficiency as well as delays. 

In responding to the above concerns, Mr Lees-
Galloway has, within his announcement, referred to 
the introduction of one employer assisted work visa 
to replace the six current categories and for this visa 
to be processed through a new gateway framework, 
which includes:
•	 The employer gate which assesses whether the employ-

ers are accredited to employ migrant workers.
•	 The job gate in which a labour market assessment is 

conducted to make sure that no New Zealanders are 
available to meet the employer’s needs.

•	 The migrant gate which vets the applicant’s health 
and character as well as their capability.

Changes to be gradually implemented
The main changes which are to be gradually imple-
mented until 2021 include:
•	 A new temporary work visa to replace the existing six 

with an employer-led approach as opposed to existing 
employee/applicant-led process.

•	 Remuneration will be used to assess the skill level 
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of occupations rather than the 
Australian and New Zealand 
Standard Classification of 
Occupations (ANZSCO).

•	 Employer Accreditation (separate 
from current accreditation in 
place) to become mandatory for 
all employers wishing to employ 
migrant workers by 2021.

•	 Changes to the Talent (Accredited 
Employer) Work Visa including a 
change to the remuneration rate 
from $55,000 to $79,560 as well 
as limiting the period of accredi-
tation to 24 months.

•	 A general strengthening of the 
labour market test for low-skilled 
occupations. There will be a focus 
on filling labour shortages in rural 
and regional areas which will 
entail three-year work visas being 
issued in low-skilled occupations 
within these areas where there is 
a genuine labour shortage.

•	 The negotiation of sector agree-
ments between Immigration New 
Zealand and industries which 
heavily rely on migrant labour 
to ensure that the pay and work 

conditions are attractive to New Zealanders and 
address workforce needs more effectively.

•	 Reinstating the ability of low-skilled workers to 
support their partners and children as dependents 
on visitor or student visas. If partners are wanting 
to work, they must apply for a work visa on their 
own right.

•	 Better alignment of Government institutions, MSD, 
Immigration NZ and the education sector – to ensure 
that skills and labour shortages are filled by New 
Zealanders and that the employment needs of employ-
ers, young people and other job seekers are met.

Throughout the consultative process reference was made  
the need for the labour market to be more responsive to 
sectoral and regional needs. For example, as in Scotland, 
where Regional Skills Assessments (RSAs) and Skills 
Investment Plans (SIPs) are both jointly used as tools to 
assess skill shortages in key sectors as well as various 
geographical areas of Scotland and data on which to 
base future investment in skills.

New version of ANZSCO released
ANZSCO is a system which classifies occupations based 
on skill level, the qualifications, licensing, registration 
and/or work experience that individuals require to be 
suitably qualified for a list of classified occupations. 
Each occupation has a code as well as a description of 
the tasks in which the individual working in that job 
should be engaging in.
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